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Current Topics. 
Canadian Appeals. 


Ir, as a consequence of the majority decision last week 
of the Supreme Court of Canada that it is constitutionally 
competent for the Parliament of the Dominion, should it 
deem it expedient, to abolish altogether the right of appeal 
from the Canadian courts to the Judicial Committee of the 
Privy Council in both civil and criminal cases, it will involve 
a serious diminution in the work of the Committee, whose 
headquarters in somewhat commonplace surroundings in 
Downing Street have never seemed worthy of the place 
which the Committee holds in the sphere of the administration 
of justice. To the Board, as it is sometimes called, there has 
come a steady flow of appeals, and Canada has been fortunate 
in finding the members of the Committee so eminently 
qualified to deal with the many difficult questions that have 
been submitted to it ; but it has to be quite frankly recognised 
that the great Dominions naturally desire to be in greater 
measure self-contained in legal as in other matters. Appeals 
from the High Court of Australia have been seriously restricted 
in recent years, the view being held there as in other Dominions 
that appeals to a court sitting in England and composed 
predominantly of English judges is a serious limitation upon 
Dominion autonomy. In 1926 the Imperial Conference 
placed it upon record “ that it was no part of His Majesty’s 
Government in Great Britain that questions affecting judicial 
appeals should be determined otherwise than in accordance 
with the wishes of the part of the Empire primarily affected,’ 
although isolated action was deprecated. We may expect, 
therefore, ere long a cessation of that flow of appeals from the 
great western Dominion whose tribunals will be regarded as 
self-contained and self-sufficient. 


The National Loans Act, 1940. 

Unper s. 2(1) of the National Loans Act, 1939, the Treasury 
are empowered to create and issue securities for the purpose 
of carrying out any arrangement made by them for the exchange 
(whether on or before maturity, and whether with or without 
any further payment) of any securities of His Majesty’s 
Government in the United Kingdom. Subsection (2) of 
the same section empowers the Treasury to make rules, 
inter alia, * with respect to the exchange of securities in 
pursuance of any such arrangement.” The National Loans 
Act, 1940, which was introduced in the House of Commons 
by the Chancellor of the Exchequer on 18th January, is 
designed to extend-the power of the Treasury to make rules 
under s, 2 (2) of the Act of 1939 with the immediate object 


of enabling the Government to pay off the 43 per cent. issue 
of about £350,000,000 on Ist July next, and to offer to substi- 
tute a new issue at the rate of 2 per cent. Sir JoHN Simon 
explained that the necessity for the measure arose from the fact 
that there was some doubt as to whether the existing powers 
of the Treasury to make regulations covered that case. The 
new Act enables the Treasury to make rules providing that 
holders of securities to be redeemed who do not make applica- 
tion by the date above mentioned for repayment in cash 
shall be deemed to have accepted the offer to convert their 
holdings into the new issue. Its operation is not, however, 
confined to the particular case in question: it gives general 
powers to the Treasury to provide themselves with machinery 
in cases of the kind. Mr. Granam Wuite, who welcomed 
the Bill, alluded to the difficulty in present circumstances 
of obtaining the completion of transactions and, especially 
in the case of joint holdings, the necessary consultation. 
Many people, he said, were out of the country serving with 
the Forces and on other missions, and in connection with 
joint holdings it was particularly difficult to secure the 
necessary co-operation and assent to transactions. He, 
therefore, hoped that the rules would be sufficiently elastic, 
on proper cause being shown, to see that the wishes of the 
people, although they might be a little beyond the date, 
might be taken into account. The Chancellor of the 
Exchequer mentioned the cases of residents oversea, holders 
serving in the forces and joint but separate trustees, and 
said that the House might be assured that any applications 
for the repayment of money which for any reasons were 
delayed beyond the appointed day for the closing of the lists 
would receive protective treatment. The Bill received the 
Royal Assent on 23rd January. 


Annual Meeting of the Bar. 

THE annual meeting of the Bar was held in the Inner 
Temple Hall on 18th January. The Attorney-General 
(Sir DonaLp SoMERVELL, K.C.), who presided, appealed, with 
confidence, to those still practising at the Bar and to solicitors 
to work the scheme which has been formulated, and which 
has the approval of The Law Society, in order that the 
practices of serving barristers shall be conserved during the 
war. Many barristers, he said, were serving with the forces : 
others had given up their practices to do work for the 
Government iv other ways. Many in both those categories 
were making considerable financial sacrifices. Sir DonaLp 
expressed a desire to voice the gratitude of the profession 
to the members of the Bar Council for the work they so freely 
and generously did to safeguard its interests and to solve the 
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difficulties that arose. The adoption of the annual statement, 
the contents of which so far as they are of interest to solicitors 
were indicated in our issue of 13th January, was moved by 
Sir Herpert Cunwirre, K.C., Chairman of the Bar Council, 
who drew attention to the fact that some people thought that 
the scheme for preserving the practices of barristers ought to 
apply only to those who were serving in the fighting forces. 
That had been carefully considered by the Council, and they 
were satisfied that there were barristers on whole-time war 
service who, although not in the fighting forces, were just as 
completely prevented from attending to their practices as if 
they were in the fighting forces, and the scheme must apply 
equally to them. A report of the proceedings appears on 
p. 63 of the present issue. 


Life Insurance Policies : Protection from Forfeiture. 


Tue Attorney-General recently intimated in the course of 
a written reply to a question raised in the House of Commons 
that the Government had given their approval to arrange- 
ments designed to afford protection to holders of ordinary 
life policies who found themselves in difficulties owing to 
war conditions. Protection from forfeiture, it was indicated, 
would be granted by the companies in all cases of hardship 
so long as the surrender value of the policy was sufficient 
to cover the advance of premiums necessary to keep the 
policy alive. In cases where a claim arose while the protection 
lasted, the full sum assured would be paid less the amount 
of unpaid premiums and interest thereon. It would be 
assumed, in the case of all whole life and endowment assurance 
policies, that a policy had acquired a surrender value as soon 
as two years’ premium had been paid. Where there was no 
surrender value or insufficient surrender value to maintain 
the cover, the offices would deal as generously as possible 
with each case with a view to keeping the policy in force for 
some further period; and where, in spite of the protection 
granted, the policies had lapsed, the offices would make such 
arrangements as possible for reinstatement after the war. 
The Attorney-General stated that, in order to supervise the 
working of these arrangements, the offices were setting up 
committees which would give advice to their members as 
required and would report the position from time to time to 
the Board of Trade. In the case of industrial assurance 
policies and assurances with registered friendly societies, 
discussions had taken place and it was proposed to introduce 
legislation in the near future. 


A Practice Point : Submission of “No Case.” 

ATTENTION should be drawn to a statement made by 
Gopparp, L.J., in the Court of Appeal some ten days ago. 
The learned Lord Justice observed that, in actions for 
negligence, where the judge was asked to rule that there was 
no case for the defendant to answer, it was desirable that he 
should adopt the practice which had always been followed by 
MatHew and Horrince, JJ., and say to the defendant : 
** Do you elect to call no evidence?” Then, if the defendant 
was content to leave the case as it was, the judge could rule. 
Otherwise he should refuse to rule no case. This, the old 
practice, was commended by the learned Lord Justice because 
it prevented a defendant who appealed to the Court of Appeal 
from asking for a new trial on the ground that his evidence 
had not been put before the court. The matter was reported 
in The Times of 19th January, from which the foregoing 
information has been derived. 


Road Accidents. 


THE last month of 1939 proved to be the worst on record 
so far as the number of deaths from road accidents is 
concerned. The total amounted to 1,155, or 212 more than 
the figure for December, 1938, and twenty-five more than that 
for September, 1939, the previous highest figure for one 
month. Of the 746 pedestrians, aged fifteen and over, killed 





leket 


during last December, no less than 675 were killed during the 
hours of darkness. The National Safety First Association 
has recently issued a balanced statement concerning the 
position. After drawing attention to the fact that the 
statement for last December is the most tragic in the history 
of the roads, it is suggested that a solitary consolation 
may be found in the fact that, though the aggregate is higher 
than in September, the percentage increase over the corre- 
sponding month of the previous year was lower. While in 
September, 1939, the total number killed was more than 
double that for the corresponding month of 1938, the December 
figure was not more than 70 per cent. higher than that for 
December, 1938, though this is described as “ serious enough.” 
It is pointed out that for some years December has been a 
bad month for accidents, largely because of the longer periods 
of darkness and the inevitable congestion caused by Christmas 
shopping. The statement recalls that the Home Secretary 
has said that the further lifting of black-out conditions cannot 
be undertaken with safety. The public, therefore, have to 
face the fact that they must either adapt themselves more 
adequately to the circumstances or take the consequences of 
heavy road casualties. It is urged that unnecessary use of 
the roads at night should be avoided. Of the people who 
must be out, pedestrians should remember that their invisibility 
makes the danger, and protect themselves by wearing some- 
thing white or luminous. Drivers, on their part, should 
remember the rule that speed should be regulated to circum- 
stances, and be ready for the appearance of unseen pedestrians 
at the shortest notice. This means driving within range of 
vision, a much more difficult task now than it has ever been 
before. The admirable advice thus tendered serves to 
illustrate the difficulty of grappling with the problem by the 
imposition of more stringent laws, or by the stricter enforcement 
of such as now exist. 


A New Speed Limit. 

How far the situation will be improved by the imposition, 
on Ist February, of a speed limit of twenty miles an hour 
in built-up areas during the hours of darkness, remains to 
be seen. Its effect in reducing the number of accidents due 
to negligence of the kind discussed in the last paragraph 
will be small, while as regards accidents caused by a higher 
speed than that about to be prescribed there is the obvious 
difficulty of enforcement. This difficulty would appear to 
have been in Caprarn WALLAceE’s mind when he made the 
announcement concerning the forthcoming speed limit in 
the House of Commons last Tuesday. It would not, he said, 
be too much to ask that the motoring fraternity should be 
more or less on their honour to observe the speed limit, 
and the Government therefore proposed to introduce the 
reduction in question. A few minutes earlier he said that 
he regarded the provision of illumination of the registration 
number of cars as an essential object to be aimed at as soon 
as possible. One final point on the legal aspect of the matter 
may be added. The Minister of Transport intimated that 
the proposed speed limit of twenty miles an hour during the 
black-out could not be imposed under the Road Traffic Acts 
because he was not empowered thereunder to fix a different 
limit on speed at night from that which was in operation 
during the day. He therefore proposed to make an order 
under the Defence Regulations. 


Cars for Civil Defence: Insurance. 

THE arrangements for the insurance of cars used for purposes 
of civil defence have previously been indicated in these 
columns (83 Sov. J. 754, 802) and readers may possibly 
remember that in the case of volunteers’ vehicles enrolled for 
part-time service these arrangements take the form of block 
comprehensive policies issued to the authorities concerned 
covering such vehicles, when being used for civil defence 
purposes, at a special flat rate per vehicle. A circular 
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(No. 1955) which has recently been sent to county councils and 
reception authorities states that the Minister of Health has 
had under consideration the question whether the arrange- 
ments for supplementing the insurance of “ part-time ”’ 
vehicles are appropriate to the use of private cars for purposes 
in connection with the Government evacuation scheme. 
Representatives of insurers take the view that service among 
evacuees is not * civil defence,” and have agreed that the 
terms and conditions of use in private car insurance policies 
shall not be construed as excluding use in connection with 
welfare work among evacuees. Examples of ** welfare work ” 
given in the circular are; Inspection of billets and investiga- 
tion of complaints in regard thereto, transport of evacuees 
(with their effects) from billet to billet or to hospital or to sick 
bay, and transport of helpers to communal meal centres, to 
nursery schools or to social centres. The circular points out 
that it is therefore unnecessary for the local authority to 
include cars used for such purposes in the block policy taken 
out under the terms of the circular (No. 276/1939) issued by 
the Air-Raid Precautions Department of the Ministry of Home 
Security on 18th October, 1939, and that where this has 
been done steps should be taken to effect an adjustment as 
early as convenient (see para. 5 of the last-mentioned circular). 
The initial transport on behalf of the Government of members 
of the civil population from their homes to a reception area, 
or any general transfer to another area, are on a different 
footing. Such is not * welfare work ” for insurance purposes. 


The Black-out: Codification of Restrictions. 

Tae lighting order which codifies the various black-out 
restrictions and came into force last Monday contains matter 
of importance to motorists, cyclists, and pedestrians alike. 
In view of the publicity given to the matter in the daily press, 
it is unnecessary to dwell at length upon the various provisions 
of the new order. It may, however, be briefly noted that 
the form of headlamp mask previously referred to in these 
columns and fully described in the pamphlet issued last 
October from the Air-Raid Precautions Department on 
War-time Lighting Restrictions for Road Vehicles, is now 
compulsory in the case of private and commercial vehicles. 
The mask may be fitted to the off-side or the near-side head- 
lamp and must be so adjusted that no beam of light is visible 
above the horizontal. The bulb of the unscreened headlamp 
must be removed. The mask will not be compulsory for 
public service vehicles until Ist March. Rear lamps must 
now be carried at a height not exceeding 3 feet 6 inches from 
the ground. The order incorporates the arrangements 
previously referred to in these columns relative to the use of 
fog lamps or unmasked headlights in fog. As to cyclists 
the authorised front and rear lamps must be carried, but a 
bicycle may be wheeled without such lights close to the near 
side of the road, or may stand without lights at the near side 
if held up by traffic lights or traffic signal. If it is stationary 
at some distance from the roadside the rear lamp must be 
kept on. With regard to pedestrians the order prescribes 
a white light for torches dimmed by tissue paper. The order 
incorporates the previously introduced modification of the 
black-out hours from half an hour after sunset to half an 
hour before sunrise. 


Recent Decisions. 

Ix Mackenzie v. Mackenzie (The Times, 18th January) 
the Court of Appeal (SLesserR, MacKinnon and Gopparp, 
L.JJ.) upheld a decision of Croom-Jounson, J., that there 
Was ho continuing desertion of a wife by a husband after the 
date of an order for maintenance made by a court of summary 
jurisdiction containing a clause to the effect that the 
complainant should no longer be bound to cohabit with her 
husband. Harriman v. Harriman [1909] P. 123, followed. 
Cooper v. Cooper, 56 T.L.R. 118, where the clause “ it is 
ordered that the applicant be no longer bound to cohabit with 
her husband his wife ” was held ineffective, distinguished. 





In Sotherden v. Sotherden (The Times, 18th January) the 
Court of Appeal (SLEsser, MacKrnnon and Gopparp, L.JJ.) 
reversed a decision of BucKNILL, J., and held that where there 
was evidence of a husband’s desertion the fact that the wife 
was at that time in a mental hospital did not prevent her from 
alleging desertion in a petition for divorce. The mere fact 
that it was not possible to have a matrimonial home at the 
time when the withdrawal took place, in 1932, made no 
difference. Pulford v. Pulford [1923] P. 18, applied. 

In TLhornton v. Mitchell (The Times, 18th January) a 
Divisional Court (Lorp Hewart, C.J., and Humpureys and 
Hitpery, JJ.) held that where the driver of a motor omnibus 
had been acquitted of the alleged offences under s. 12 (1) 
of the Road Traffic Act, 1930, of driving without due care 
and attention and without reasonable consideration for 
other persons using the road, the conductor of the same 
vehicle could not be convicted of aiding and abetting under 
s. 5 of the Summary Jurisdiction Act, 1848. The latter 
had signed to the former to reverse the vehicle when visibility 
was poor: see Morris v. Tolman [1923] 1 K.B. 166, 171. 


In Rubie v. Faulkner (The Times, 20th January) a 
Divisional Court (Lorp Hewarrt, C.J., and Hinpery and 
Hautett, JJ.) held that the question whether a “ supervisor ”’ 
accompanying a learner driver under reg. 16 (3) (a) of the 
Motor Vehicles (Driving Licences) Regulations, 1937, had 
properly discharged his duties of supervision was one of fact 
for the justices, and dismissed the appeal of one who had 
remained passive while the driver had attempted to overtake 
a vehicle, and who had been convicted of aiding and abetting 
the offence of driving without due care and attention of which 
the driver was found guilty. 

In Ettenfield v. Ettenfield (p. 59 of this issue), the Court of 
Appeal (SLesseR, MacKinnon and Gopparp, L.JJ.) reversed 
a decision of Lanaron, J., and held that where a husband 
and wife were living apart under an agreement to separate 
which had been entered into and acted upon, though not 
embodied in a deed, and the husband petitioned for divorce 
on the ground of his wife’s adultery, relying on the birth 
of a child whose paternity he disputed, the husband was 
prevented by the rule in Russell v. Russell [1924] A.C. 687, 
from giving evidence of non-access. It was not contended in 
the Court of Appeal that as regards the question in issue 
there was any distinction between an informal agreement and 
one embodied in a deed. Mart v. Mart [1926] P. 24, and 
Stafford v. Kidd [1937] 1 K.B. 395, reversed. Leave was 
given to appeal to the House of Lords. 

In Unsworth vy. Elder Dempster Lines, Ltd. (The Times, 
24th January), the Court of Appeal reversed a decision of 
Croom-Jounson, J., and held that a workman’s claim for 
damages at common law for personal injuries was not barred 
under s. 29 (1) of the Workmen’s Compensation Act, 1925, 
by the receipt “ without prejudice ” of weekly sums at the 
rate of one-half his average earnings. Oliver v. Nautilus Sleam 
Shipping Co., Lid. [1903] 2 K.B. 639, applied. Perkins v. 
Hugh Stevenson and Sons, Ltd. [1940] 1 K.B. 56, and Selwood 
v. Towneley Coal and Iron Co., Ltd., 56 T.L.R. 6, distinguished, 


In Re Courts (Emergency Powers) Act, 1939; Re Abbey 
Road Building Society (Pomeroy’s Trustee) (The Times, 
25th January), Morton, J., granted an application asking 
that, notwithstanding the provisions of s. 1 (2) (a) of the 
Courts (Emergency Powers) Act, 1939, the society should 
be at liberty to appoint a receiver of mortgaged property 
and to exercise any right which it might have as mortgagee 
under a legal charge made between the mortgagor, who was 
bankrupt, and the society. The bankrupt could not be 
found, and the learned judge held that the trustee in bank- 
ruptcy (who did not appear) had properly been made a 
respondent to the summons as “ the person liable to satisfy 
the judgment or order, or to pay the rent or other debt ” 
within the meaning of s. 1 (4) of the Act. 
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Hire-Purchase Agreements and the 
Emergency Legislation. 
] 


THE war legislation has increased the number of problems 
confronting parties to hire-purchase agreements. So far as 
this legislation is concerned, these problems fall at present 
urder three beads: (1) Requisitioning of property other 
than land; (2) Emergency powers of the courts; and 
(3) Liability for war damage. The third topic has already 
been dealt with in these columns (83 Sou. J. 723). 
Requisitioning. 

The Civil Defence Act, 1939, s. 57, empowers the Minister 
of Home Security to make an order declaring this section to 
be in operation. No such order has as yet been made, but 
the time may well come for the Minister to act. He can 
only do so if it appears to him expedient “in view of the 
imminence of an emergency involving the possibility of 
hostile attack,” and no one can doubt that that emergency 
has arisen. One of the consequences of such an order 
(s. 57 (1) (c)) is that any local authority having any civil 
defence functions may take possession of any vehicle and 
use it in the discharge of any of those functions. 

Requisitioning, however, has so far taken place under 
reg. 53 of the Defence Regulations. This gives the widest 
possible powers of requisitioning to “a competent authority ” 
if necessary or expedient “in the interests of the public 
safety, the defence of the realm or the efficient prosecution 
of the war, or for maintaining supplies and services essential 
to the life of the community.” Incidentally, the competent 
authority may by order direct that no person who, at the 
time when the order takes effect, has in his possession or 
under his control, at any premises in the area to which the 
order relates, any such articles as may be described in the 
order, shall remove the articles. or cause or permit them to 
be removed, from the premises until the removal of the 
articles therefrom is permitted by such authority or person 
as may be specified in the order. This, of course, applies, 
among others, to hirers under hire-purchase agreements. 
The competent authority may further require the owner or 
occupier of any premises in the area to send written particulars 
of articles to which the order refers, and which are on his 
premises. Any of the following authorities is a “* competent 
authority ”: a Secretary of State, the Admiralty, the Board 
of Trade, the Minister of Shipping, the Minister of Agriculture 
and Fisheries, the Minister of Health, the Minister of Trans- 
port, the Minister of Supply, the Minister for the Purpose 
of the Civil Defence Act, 1939, the Minister of Food, the 
Postmaster-General, and the Commissioner of Works. These 
authorities may also delegate their powers of requisitioning. 

Compensation for the requisitioning or acquiring on behalf 
of His Majesty of property other than land is payable under 
s. 1 (1) (b) of the Compensation (Defence) Act, 1939, out of 
moneys provided by Parliament. That Act deals specifically, 
in s. 13, with the case of property in the possession of some 
person other than the owner by virtue of a hire-purchase 
agreement. “‘ Hire-purchase agreement” has the same 
meaning (s. 17 (1)) as in the Hire-Purchase Act, 1938—‘ an 
agreement for the bailment of goods under which the bailee 
may buy the goods or under which the property in the goods 
will or may pass to the bailee, and where by virtue of two 
or more agreements, none of which by itself constitutes a 
hire-purchase agreement, there is a bailment of goods and 
either the bailee may buy the goods, or the property therein 
will or may pass to the bailee, the agreements shall be treated 
for the purposes of this Act as a single agreement made at 
the time when the last of the agreements was made’’ (Hire- 
Purchase Act, 1938, s. 21 (1)). 

This, it should be observed, is a very different thing from 
the phrase “ agreement to which the Hire-Purchase Act, 1938, 
applies,” which is the phrase used in s. 1 of the Liability for 








War Damage (Miscellaneous Provisions) Act, 1939 (discussed 
at 83 Sox. J. 724). All hire-purchase agreements within 
the meaning of the above definition are affected by the 
Compensation (Defence) Act, 1939. 

Section 13 provides that any person other than the owner 
who is in possession of goods by virtue of a hire-purchase 
agreement may, by notice in the prescribed form and manner 
to the prescribed authority, make a claim to have apportioned 
to him such part of the compensation as may be specified in 
his claim. 

The manner and form of the notice and the authority to 
whom it must be given are prescribed by the Compensation 
(Defence) Notice of Claims Rules, 1939, dated 27th September, 
S.R. & O., 1959, No. 1296. 

The time limited for making a claim is the same as the 
period limited by s. 11 of the Act in relation to the making 
of a claim by the owner, i.e., six months, or such longer 
period as the Treasury may, either generally or in relation 
to any particular claim or class of claims, allow, beginning 
in either case with the date on which the compensation 
acerues due, or the date of the passing of the Act 
(Ist September, 1939), whichever is later. 

If the possessor and the owner fail to agree an apportion- 
ment, the possessor’s claim is referred to the tribunal which 
has jurisdiction (under ss. 8 and 9) to deal with owners’ 
claims, and that tribunal may apportion the compensation 
between the owner and the possessor in such manner as appears 
to it to be just. 

* Owner” means the person entitled to sell the property, 
it being assumed not to be subject to any mortgage, pledge, 
lien or other similar obligation. ** Requisition ’’ means * take 
possession of the property or require the property to be placed 
at the disposal of the requisitioning authority” (s. 17 (1)). 

At any stage in the proceedings the tribunal may, and, if 
so directed by the High Court must, state in the form of a 
special case for the opinion of that court any question of law 
arising in the course of proceedings (s. 7). The justice of an 
apportionment as between hirer and owner depends on the 
application of legal principles laid down in ss. 4 and 6, as 
well as of such leading cases as Belsize Motor Supply Co. v. 
Coe [1914] 1 K.B. 244, and Whiteley v. Hilt [1918] 2 K.B. 
808, which decide what are the respective values of the hirer’s 
and the owner’s interest in the goods. 

The value of the owner’s interest, according to those cases, 
is the total balance of hire-purchase instalments remaining 
unpaid under the agreement. The value of the hirer’s 
interest would apparently be the remainder of the total amount 
of the instalments, subject of course to a proper deduction 
for depreciation. A useful measure of the amount of deprecia- 
tion will usually be found in the agreement itself, particularly 
where the limit of one-half of the hire-purchase price imposed 
by s. 4 of the Hire-Purchase Act, 1938, is laid down. 

The hirer’s interest may, however, be nil, if on the true 
construction of his agreement it does not come within the 
above cases. 

Section 6 of the Compensation (Defence) Act, 1939, deals 
with the measure of compensation in respect of goods other 
than vessels, vehicles and aircraft. This is “a sum equal 
to the price which the person who, immediately before the 
requisition or acquisition, was the owner of the goods, might 
reasonably have been expected to obtain upon a sale of the 
goods then effected by him, regard being had to the condition 
of the goods at the time and no account being taken of any 
appreciation in the value of the goods due to the emergency ”’ 
(s.6(1)). Subsection (2) deals with the measure of compensa- 
tion when goods are produced or bought immediately before 
the requisition, with a view to their sale, and is not germane 
here. Under subs. (3) the compensation must include a sum 
equal to the amount of any expenses reasonably incurred, 
otherwise than on behalf of His Majesty, for the purpose 
of compliance with any directions given on behalf of 
His Majesty in connection with the requisition or acquisition. 
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Compensation under subs. (1) accrues due at the time of the 
requisition or acquisition of the goods and is paid to the 
person who is then the owner. Compensation under subs. (3) 
accrues due at the time when the expenses in respect of 
which the compensation is payable are incurred, and is paid 
to the person by whom or on whose behalf these expenses 
were incurred (s, 6 (4) and (5)). Any compensation under the 
Act carries interest, as from the date on which it accrues due, 
until payment, at such rate not exceeding 5 per cent. per 
annum as the Treasury may from time to time by order 
preseribe. The present prescribed rate is 4° per cent. 
(S.R. & O., 1939, No. 1297). 

If a person claims an apportionment under s. 13 by reason 
of a hire-purchase agreement, the maximum amount that he 
will therefore be able to obtain will be the price which the 
owner might reasonably have expected on a sale, having regard 
to the condition of the goods, immediately before the 
requisition or acquisition (i.e., making a deduction from that 
purchase price for depreciation), subject to a further deduction 
in favour of the owner in respect of his interest in the goods 
(Whiteley v. Hilt, supra). 

There are two difficulties with which the compensation 
tribunal will be faced. The first is that the basis of the 
compensation is the selling price on a certain date and not 
the hire-purchase price. In Whiteley v. Hilt, supra, 
Warrington, L.J., said: “ Now the value of the plaintiff's 
interest as between himself and the defendant was clearly 
the amount of the unpaid instalments.” In that case the 
plaintiff was the owner of the goods, and the defendant was 
the assignee of the hirer’s interest. The difficulty is that the 
amount of the unpaid instalments may, in some cases where 
depreciation is more than usually rapid, equal or exceed the 
selling price on the date of requisitioning, leaving nothing for 
the hirer’s interest. The pedantic application of the doctrine 
in Whiteley v. Hilt, supra, might thus, in some cases, work 
an injustice to the hirer or his assignee, and the tribunal 
should, it is submitted, even in such cases as those described, 
where the owner’s interest as defined in Whiteley v. Hilt 
equals or exceeds the selling price on the date of requisitioning, 
allow a hirer or his assignee claiming under s. 13 something 
for his interest. Warrington, L.J., described this interest in 
Whiteley v. Hilt: “ First, a right to retain possession of the 
chattel so long as she performed the conditions of the 
agreement. Secondly, an option to purchase the chattel 
exercisable by payment of the instalments provided for by 
the contract. Thirdly, in case of failure to pay any instal- 
ment or breach of any other of the provisions of the agreement 
and possession thereupon taken by the plaintiffs, the right to 
have restored first her right to possession and secondly the 
option of purchase upon performing the conditions prescribed 
by the agreement.” The extent of ‘the hirer’s interest 
depends entirely on the agreement, but it will always include 
the option of purchase and the right to possession. 

The second difficulty of the tribunal will be to decide 
whether the hirer has any interest at all in the goods, a 
question which depends entirely upon the construction of the 
particular agreement under consideration. In this connection 
the words of Sterndale, M.R., in Nelson Murdoch v. Wood 
(1921), 126 L..T. 745, at p. 748, should be borne in mind. 
He said: “ I am only going to say this: that the first point, 
namely, that Cohen did nothing that he had not the power to 
(lo under the agreement, and that what he did was to transfer 
What interest he had under the agreement to the respondents, 
was based upon a decision of this court in Whiteley v. Hilt, 
and that the agreement in Whiteley v. Hilt was a different 
agreement from the one in this case, and that the decision 
upon the construction of one agreement is by no means 
hecessarily an authority for the construction of another and 
a different agreement, although it may be similar in some 
respects to the first.” 

It may be, for example, that the option of purchase is 
conditional on puhctual payment of the hire instalments. 





Probably in that case the hirer’s interest would be so very 
small as to be for all practical purposes non-existent, as his 
right to possession would in all likelihood be qualified by a 
clause automatically terminating the agreement on non- 
payment of an instalment. A similar result would accrue 
from a clause automatically determining the agreement on 
an assignment by the hirer of his interest under the 
agreement. 

Compensation for the requisitioning of vehicles, vessels and 
aircraft, and the emergency powers of the courts and their 
effects on hire-purchase agreements, will be dealt with in a 
further article. 








Company Law and Practice. 
Section 39 of the Companies Act, 1929, prohibits the making 
of any allotment of share capital of a 


Irregular company offered to the public unless the 
Allotment minimum subscription has been subscribed 
of Shares. and the sum payable on application in 


respect of the minimum subscription has 
been paid to and received by the company. For the purposes 
of this provision, a sum is deemed to have been paid to and 
received by the company if a cheque for that sum has been 
received in good faith by the company and the directors have 
no reason for suspecting that the cheque will not be paid. 
This last-mentioned provision modifies the law existing prior 
to the 1929 Act, under which it was held that the receipt 
before allotment of a cheque which was not paid into the 
company’s bank until after allotment was not a sufficient 
payment to and receipt by the company (see Mears v. Western 
Canada Pulp & Paper Co. [1905] 2 Ch. 353; Re National 
Motor Mail-Coach Co., Lid. [1908] 2 Ch. 228). 

The above-mentioned conditions precedent to allotment 
only apply to the first allotment of shares offered to the public 
for subscription, and if they have not been complied with 
on the expiration of forty days after the first issue of the 
prospectus, all application moneys must forthwith be repaid ; 
if not repaid within a further eight days, the directors are 
jointly and severally liable to repay these moneys with interest 
at 5 per cent. (s. 39 (4)). This Hability does not extend to a 
director who can prove that the default in repaying the money 
was not due to any misconduct or negligence on his part. 

The liability to repay the application moneys under s. 39 (4) 
ceases once an allotment has been made in contravention of the 
provisions of the section (see Burton v. Bevan [1908] 2 Ch. 240). 
It is replaced, however, by a liability under s, 41 to compensate 
the allottee for any loss, damages or costs which he may have 
sustained or incurred. This liability is personal to any 
director who knowingly contravenes or permits or authorises 
the contravention of s. 39, and extends also to loss, damages 
or costs sustained or incurred by the company—for these 
such a director is liable to compensate the company. 

Under the same section (s. 41) an allotment made by a 
company to an applicant in breach of the provisions of s. 39, 
e.g., before the minimum subscription has been subscribed, 
is voidable at the instance of the applicant. It appears to 
follow from this provision that if the directors have gone to 
allotment in contravention of the prohibition imposed by s. 39, 
nevertheless a contract is created, but such contract is 
voidable though at the instance of the applicant only, not of 
the company. It is on this ground, viz., that the company 
has no right under the section to avoid an allotment irregularly 
made, that it has been held (Burton v. Bevan, supra) that the 
provisions of s. 39 (4) which require the repayment of applica- 
tion moneys no longer apply once allotment has been made. 
The applicant only is entitled to treat the allotment as void 
and he may choose to retain the shares. If he decides on the 
former course, he must take steps to avoid the allotment 
within one month after the holding of the statutory meeting, 
or, in any case where the company is not required to hold a 
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statutory meeting, or where the allotment is made after the 
holding of that meeting, he must act within one month of the 
allotment. It is sufficient if notice of avoidance is given to 
the company within the prescribed time, at least if legal 
proceedings (where necessary) are instituted with reasonable 
promptitude (Re National Motor Mail-Coach Co., Ltd., supra). 
The right to avoid the allotment is not lost by reason of the 
liquidation of the company. As I have already mentioned, 
the directors responsible for an allotment in breach of the 
provisions of s. 39 are personally liable to compensate the 
allottee for any loss he sustains, but proceedings to recover 
such compensation must be instituted within two years from 
the date of the allotment. 

Section 40 of the Act provides for the case of a company 
which does not issue a prospectus on its formation or which 
has issued a prospectus but has not proceeded to allot any of 
the shares offered to the public for subscription. Such a 
company (unless it is a private company) is prohibited from 
allotting any of its shares or debentures unless at least three 
days before the first allotment a statement in lieu of 
prospectus has been delivered to the Registrar of Companies. 
The 1908 Act contained no express provision as to the effect 
of an allotment made in contravention of the corresponding 
section in that Act, and it was held that such an allotment 
was illegal and void, not merely voidable (see In re James 
Burton & Sons, Ltd. [1927] 2 Ch. 132, where the earlier 
authorities are discussed). Under the 1929 Act, however, 
the provisions of s. 41 are applicable to an allotment in breach 
of s. 40 as well as to an allotment in breach of s. 39—1.e., an 
allotment by a public company which has not issued a 
prospectus is voidable by the allottee unless the statement in 
lieu of prospectus has been duly filed. Inasmuch as the Act 
now expressly provides that such an allotment is voidable, it 
would appear that the authorities which decided that an 
allotment in breach of the corresponding section in the 1908 
Act was void no longer apply ; though in the notes to s 40 
contained in ** Buckley on the Companies Acts,” 11th ed., 
it is stated that an allotment made before the filing of the 
statement in lieu of prospectus is void and reference is made 
to the pre-1929 cases. This, as I have indicated, seems no 
longer to be the case as such an allotment is by virtue 
of s. 41 of the 1929 Act expressly declared voidable by the 
allottee. 

All the provisions of s. 41 which I have mentioned above 
apply equally to an allotment made in breach of s. 40, i.e., 
the allottee, if he chooses to exercise his right to avoid the 
allotment made before the statement in lieu of prospectus 
was filed, must do so within the prescribed time; and there is 
the personal liability on responsible directors to 
compensate any allottee for loss. 

it should be added that the requirements of s. 40 as to the 
filing of a statement in leu of prospectus before going to 
allotment are satisfied by the mere filing of the statement 
whether the particulars are or are not sufficiently supplied 
and an allotment is not vitiated by this want of accuracy 
(In re Blair Open Hearth Furnace Co., Ltd. [1914] 1 Ch. 390). 
But a person who applies for shares on the faith of a filed 
statement may have the right to rescind the contract if the 
particulars contained in the statement are false. 


same 





As the Industrial Welfare Society’s course of lectures on 
Industrial Law had, this year, to be cancelled owing to the 
war, the Society has, to meet the wishes of a number of firms, 
arranged a correspondence course on the subject. The 
syllabus includes Law of Master and Servant, Factories Act, 
Truck Acts, Trade Boards, Employers’ Liability and Work- 
men’s Compensation, National Health, Pensions and 
Unemployment Insurance, Law relating to Welfare Schemes 
and War Emergency Legislation. The course is designed to 
meet the practical needs of industrial executives and those 
training for these posts. The fee for the course is £2 2s. 
Applications for enrolment or for further information should 
be addressed to the Secretary of the Society, 14, Hobart 
Place, Westminster, London, S.W.1. 





A Conveyancer’s Diary. 


Tue third case that has the makings of a leading case 
Re Nicholson [1929] Ch. 11. I see that I 


1939 Chancery. discussed it and its very picturesque facts 
-II. as long ago as September, 1938, and that 


I then indicated that the judgment of 


the Court of Appeal, when available, would repay study. 
I adhere to that opinion. The court delivered a full and 
clear treatment of the doctrine of frauds on powers of appoint- 
ment. It divides powers into two classes, one “ powers 
for an appointor to alienate in favour of a person filling a 
particular qualification (for example, husband or wife, to 
take the common case) a part of or an interest in the property, 
with the result of diminishing pro tanto the interest passing 
to persons to whom (subject to the exercise of the power 
of appointment) the property is given.’ I shall call this 
class “ powers to jointure.” The other class are ‘ powers 
for an appointor to select and define the beneficial interest 
inter se of the several members of a class of beneficiaries 
or their issue in a fund which (subject to the exercise ef the 
power of appointment) is to pass in defined proport ens to 
some or all of the members of the class.” The latter class 
[ shall call ‘selective powers.” The exact words and 
meaning of Clauson, L.J.’s definitions are to be carefully noted. 
Thus, if there is a power to appoint to issue in such shares 
as the donee of the power of appointment thinks proper 
with a trust for charity in default of appointment, that is 
a power to jointure, and not a selective power, because the 
objects of the power and the persons entitled in default of 
appointment are quite different. 

An appointment under either class of power is bad if an 
arrangement (whether a bargain or not) can be established 
which would fetter the appointed interest in the appointee’s 
hands or is directed to securing a benefit to some outside 
party. It matters not whether the person for whom the 
collateral benefit is sought is the appointor himself or someone 
else. The court, however, suggested that if the power is a 
power to jointure this rule may occasionally be relaxed. 

On the other hand there is another way in which an appoint- 
ment can be fraudulent and bad apart from the case discussed 
above, and quite apart from fraud in the sense of dishonesty. 
Such a case arises where the appointment is made with an 
intention (whether or not known to the appointee) foreign 
to that with which the power was created. Thus, with a 
selective power, the donor gives the power to the appointor 
with the intention that “his bounty might be fairly dis- 
tributed among the possible beneficiaries.” Accordingly, 
if the appointor gives half the fund to A, and only a quarter 
each to B and C, the other objects of the power, because 
he believes that A subscribes to a particular charity which 
the appointor favours, the exercise will be fraudulent and 
bad. But this rule only applies to selective powers and not 
to powers to jointure. In Re Nicholson the power was a 
power to jointure, and there was no bargain, arrangement or 
understanding in regard to the appointed fund. There was 
an intention, which might have invalidated the exercise 
of a selective power, but could not affect the exercise of a 
power to jointure. 

Apart from these three, 1 do not think there is a single 
potential leading case in the Chancery reports of 1939. But 
that is not to say that there are not several cases of interest 
and importance. For example, Re Cawston’s Conveyance 
and Re The School Sites Act, 1841 [1939] Ch. 784, is likely 
to govern a number of cases which will arise in practice in the 
next few years. Re Cawston has now been considered by the 
Court of Appeal, and the further report is in [1940] Ch. 27. 
As the judgment of the Court of Appeal was delivered in 
October, 1939, I shall treat the case as being within the ambit 
of this series. 

The School Sites Act, 1841, provided that any person 
being seised in fee simple, fee tail or for life, might grant 
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or convey, by way of gift, sale or exchange, any quantity of 
land, not exceeding one acre, for a school for the education 
of the poor. Any such person was empowered to make a 
grant under the Act in fee simple or for a term of years. 
On the face of it one would think, and I confess I had always 
supposed, that the School Sites Act was an Act really designed 
to empower limited owners to make grants in fee for this 
particular purpose. Nowadays, of course, a tenant for life 
has such power under the Settled Land Act, 1925, s. 55. In 
1841 he would have no such power apart from the School 
Sites Act, and doubtless it was one object of the Act to deal 
with such cases. One might have thought that no statute 
was required to enable a person absolutely entitled to make 
such grants. But such persons are mentioned in the Act. 

The whole matter has now been explained by the Court 
of Appeal. The object of the Act was to induce all persons 
in possession of land to provide land for schools. It thus gave 
limited owners power to convey in fee simple or for a term, 
and also gave special privileges to grantors of all sorts. One 
was that any grant under the Act might be made to a vicar 
and churchwardens, and would take effect as one to the vicar 
and churchwardens for the time being. Apart from statute, 
of course, a transfer would be necessary on every change of 
personnel, since churchwardens, unlike a vicar, are not 
corporate. Secondly, the Act provided that if at any time 
the site ceased to be required for a school, it should revert 
to the estate of the grantor, or to the person who would by the 
date of reverter have got it by devolution. Apart from the 
Act, of course, no such arrangement would be possible. 

At the present day there is a tendency to close down small 
schools and concentrate the inmates in larger and more central 
ones. The consequence is that a considerable number of 
sites originally granted under the Act of 1841 are reverting 
under that Act to the fortunate successors of the grantors. 
It is not to be supposed that the site is always of small value ; 
a site almost an acre in extent in the centre of a great city 
imay be worth many thousands of pounds. The. Court of 
Appeal has definitely laid down that the Act applies, and 
there is a right of reverter, even if the grant was by an owner 
in fee simple, and even if full value was given. 

But there is another point. The conveyance in Re Cawston 
was in 1883, and was never enrolled under any of the 
Mortmain Acts. If it was liable to such enrolment, the fact 
of non-enrolment would render it. void; if so, the various 
trustees who had been in possession since 1883 would have 
heen wrongfully in possession, and would long since have 
acquired the fee simple under the Real Property Limitation 
Acts. If their title depended on those Acts, and not on the 
grant and the School Sites Act, it would, of course, be free of 
any right of reverter. Simonds, J., came to the conclusion 
that no enrolment was necessary for such a conveyance in 
1883, by reason of the Public Parks, Schools and Museums 
Act, 1871, but that a conveyance after the School Sites Act 
and before the latter Act would have required enrolment. 
The Court of Appeal, however, went much further. Pointing 
to the facilities given by the School Sites Act which I have 
described above, they held that the Act was a complete code 
regulating grants made under it, and that, as it said nothing 
about enrolment, no enrolment had ever been necessary. 
They added that if this view was wrong that of Simonds, J., 
was right, and so, as the Cawston conveyance was in 1883, 
no enrolment of it was necessary on any view. But the Court 
of Appeal’s decision must be treated as correct. As one can 
well imagine, many of those conveyances must have escaped 
enrolment. The effect of the decision is that that does not 
destroy the right of reverter. 

Before Re Cawston the law regarding the School Sites Act 
appears to have been rather uncertain. There was a decision 
of Eve, J., which Simonds, J., said was not “in any of the 
recognised reports,” but which was referred to in a place 
which Simonds, J., thought to be of inferior authority. There 





was also a decision of Clauson, J., in Dennis v. Malcolm [1934 | 
Ch. 244, which counsel thought it worth while to challenge 
in Re Cawston (unsuccessfully, as it turned out). We have 
now the decisions of Simonds, J., and the Court of Appeal! 
in Re Cawston, which agree on al! points save one. These 
judgments will repay study by any practitioner who has a 
case on the School Sites Act; indeed, they are necessary, 
and very helpful, guides to an understanding of it. 








Landlord and Tenant Notebook. 


THE decision of Atkinson, J., in Rouwsou v. Photi (Gort Estates 
Co., Third Party) [1940] W.N. 20, is of 


Meaning of some importance to landlords and tenants 
“Rent” ins. 2 of low rental dwellings. The point was a 
of the Housing short one, and arose in this way. The 
Act, 1936. second floor of a London house was let 

at 17s. 6d. a week, the landlord paying the 
rates. The ceiling of one room, which was sub-let, collapsed 


and injured the sub-tenant, who claimed against the tenant, 
who brought the superior landlords in as a third party. 
By s. 2 (1) of the Housing Act, 1936, “in any contract for 
letting for human habitation a house at a rent not exceeding 
(a) in the case of a house situate in the administrative county 
of London, forty pounds... there shall... be implied 
a condition that the house is at the commencement of the 
tenancy, and an undertaking that the house will be kept by 
the landlord during the tenancy, in all respects reasonably 
fit for human habitation By subs. (3), ‘ house ” 
includes part of a house. It was agreed that “a rent not 
exceeding £40 meant “a rent not exceeding £40 a year.” 
But fifty-two times 17s. 6d. is more than £40, and what was in 
issue was whether, having regard to the fact that deduction 
of the rates attributable to the second floor would leave a 
balance of less than £40, the statutory obligations were 
imported into the tenancy agreement. 

Holding that they were, his lordship based his decision 
mainly on two considerations, each in the nature of a reductio 
ad absurdum. First, if ‘ not exceeding £40” meant * not 
exceeding £40 a year,” the Act could not apply to contracts 
for weekly tenancies at all unless the annual sum named 
was meant to indicate the annual value, i.e., the net rent, 
which the landlord put in his pocket. And the declared 
object was to protect small houses. Secondly, if it did not 
mean net rent, the result would be that the status of a house 
would be determined not by its value but by ifs having been 
let at an inclusive, or not at an inclusive, rental, and it was 
to be assumed that a uniform standard was intended. 

Before referring to some authorities which the judgment 
invoked, I might say a word about the “declared aim” 
being the protection of ‘‘ small houses.” I think it would’he 
more accurate to say that there was implicit in the enactment 
an object of protecting persons whose bargaining capacity 
was comparatively weak. The present statute does not 
declare its object in terms, but one might refer to s. 4 in the 
same part, which provides for information to be inserted in 
rent books ‘in the case of any house which is occupied, or 
is of a type suitable for occupation, by persons of the working 
classes.’ The predecessors of the present statute were 
tpore explicit ; not only did they at one time call themselves 
the Housing of the Working Classes Acts, but they also used 
that expression in the sections imposing the obligation on 
the landlord (at first it was limited to the state of the premises 
when the term began). Better still, they went on to define 
“letting for habitation by persons of the working classes ” 
as “letting for habitation at a rent not exceeding in 
England the sum named as the limit for the composition of 
rates by s. 3 of the Poor Rate Assessment and Collection Act, 
1869 .. .” These descriptions and definitions were dropped 
when the Housing, Town Planning, etc., Act, 1909, made 
rent the criterion. But there can be little doubt that the 
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Legislature meant to protect less competent tenants from 
themselves; just as it once, namely, when passing the 
Statute of Marlborough, 1267, set out to save lessors from 
their own folly, as it was called in the Countess of Shrewsbury’ s 
Case (1600), 5 Co. Rep. 136. 

It is, no doubt, consistent with this object that a landlord 
should not be able to avoid obligations which would otherwise 
be imposed upon him by saying to his tenants * you pay a 
bit more and I will look after the rates.” 

The authorities referred to in the judgment, commencing 
with Sheffield Waterworks Co. v. Bennett (1872), L.R. 7 Ex. 409 : 
L.R. 8 Ex. 196, all arose out of special Acts governing water 
rates authorised to be levied. In the case mentioned, the 
statute obliged the undertakers to supply water to dwelling- 
houses “where the rent of such dwelling-house did not 
amount to £7 per annum at not more than 6 per cent. on the 
rent.” A landlord letting properties on which he paid the 
local rates successfully contended that he was entitled to 
deduct the amount so paid for the purpose of computing the 
water rate. The judgment of Bramwell, B., at first instance 
contains a particularly cogent reductio ad absurdum. Suppose, 
the learned baron observed, someone owned two houses 
in this district, each worth £9 a year ; he occupies one himself, 
and lets the other under a contract of tenancy under which he 
undertakes to pay the rates, and consequently obtains £10 a 
year; if the water company’s proposition were sound, it 
would mean that he would pay more for water supplied to 
the one house than to another, though both were of the same 
value and description. 

This authority was followed in Smith v. Corporation of 
Birmingham (1883), 11 Q.B.D. 95, when the relevant words 
were “annual rent,” and it was likewise observed that the 
object of the Legislature was that water rates should be 
calculated with reference to the class and value of the house : 
and again in Wilkinson v. Bury Water Board (1905), 92 
L.T. 417, when the statute used the words ** annual rack-rent.”’ 

There are, possibly, objections to the reductio ad absurdum 
argument adopted in these cases, or at all events in applying 
them to s. 2 of the Housing Act, 1936. Accepting the 
postulate that the Legislature is a rational agent, it would 
seem to follow that it must be aware of the fact that very 
few of the properties, the tenants of which it seeks to benefit, 
are, in fact, let otherwise than at inclusive rents. Indeed, 
thanks to other legislation, namely, that dealing with rating, 
it is often impracticable to let such properties on other terms. 
This makes it unlikely, it may well be said, that when Parlia- 
ment makes “a rent not exceeding £40,” or “a rent not 
exceeding £26’ the test, it should mean a net rent or gross 
estimated rental value. 

As against this, it is also possible to point out that the 
self-same Legislature must be taken to have known that working- 
class houses are rarely let by the year, and that they are in fact 
often described in the estate market as “‘ weekly properties.” 

But there is a more serious objection. The net rent is 
supposed to be the amount payable or paid for the right to 
occupy the premises, without adventitious advantages ; 
if this is to be computed by deducting from the gross rent 
the amount of rates, it must either fluctuate or there must 
be periodical alteration of rent. Baron Bramwell’s hypo- 
thetical property owner, who obtained £10 a year exclusive 
rental for the house he did not occupy, ought to raise or 
reduce that rent as and when rates go up or down. If the 
property is let on a weekly tenancy, this is not impracticable ; 
but it is not likely to occur, because both parties will have 
contemplated that the increase in the one case and the 
reduction in the other would fall on or benefit, as the case 
might be, the ratepaying landlord. But, in the result, all that 

can happen is the modification of a burden borne by one 
party to the tenancy agreement. 

In the case of the Housing Act, on the other hand, the 
effect of the recent decision may sometimes be that the terms 








of a tenancy agreement change from time to time without any 
negotiation between the parties. The Act imports, as has been 
laid down (e.g.,in Morgan v. Liverpool Corporation [1927] 2 K.B. 
131 (C.A.)), an obligation into a tenancy agreement which 
has all the characteristics of a covenant : indeed, Rousou v. 
Photi (Gort Estates Co., Third Party), supra, was founded 
upon this obligation. If now a landlord were to let a dwelling 
in London at £60 a year, tenant doing repairs and landlord 
paying rates, and the latter were £9 per half-year at the time 
hut were raised so as to amount to £11 in a later half-year, 
the tenant’s covenant would suddenly be modified without 
action taken on his or his landlord’s part. It is, of course, 
possible for the landlord to determine the tenancy or increase 
the rent as soon as the reddendum allows of, and it is also 
possible to agree a rent which is to vary with local rates and 
thus obviate the inconvenience of such a position. 








Our County Court Letter. 
THE TRAINING OF RACEHORSES. 
In Ivimey v. Verrall, recently heard at Westminster County 
Court, the claim was for £89 10s., as the balance of fees for 
keeping and training racing ponies. The plaintiff owned 
racing stables, where she was assisted by two licensed jockeys. 
The defendant owned racehorses and show ponies, and she 
sent three to be trained at £3 10s. a week each. Subsequently 
a fourth horse was sent to be trained for show jumping at 
£2 2s., and two others were sent for a rest at £1 each. The 
type of training given was that of a well-conducted racing 
establishment, and the six horses were returned in good 
condition. The defendant’s case was that the horses were noi 
properly trained, were badly fed, and were in poor condition. 
The training was so amateurish that the jockeys would not 
ride the horses. One refused to leave the starting-gate, and 
the defendant became a laughing stock. His Honour Judge 
Austin Jones held that, although the horses were removed 
by the defendant, the reason was not that they were in 
poor condition, but because she was being pressed for payment 
of the training fees. The fact that a horse did not win races 
did not justify an allegation that it had been improperly 
trained. Judgment was given for the plaintiff, with costs. 


THE LIABILITIES OF BAILIFFS AND LANDLORDS. 
Ix Southwood v. Hert, recently heard at Weston-super-Mare 
County Court, the claim was for damages for trespass. The 
plaintiff was the tenant of a furnished flat, and her case was 
that the defendant,‘a bailiff acting for the landlady, had 
distrained after being offered £1, which was the total amount 
owing. The alleged arrears were £4, but £3 had already been 
paid. The case for the defendant was that there was no 
trespass, as his men were in possession five days, after which 
the plaintiff paid the arrears. Corroborative evidence was 
given by the landlady, who stated thet £3 was in respect of 
rent due in advance. The plaintiff contended that, although 
she had paid in advance on the first occasion, there was no 
agreement to pay in advance throughout the tenancy. His 
Honour Judge Wethered held that, when the bailiff entered, 
at least £1 was due. The action was therefore misconceived 
against the defendant. If no rent had been due, he would 
have been liable for trespass, but would have had a right 
of indemnity against the landlady. Judgment was given for 
the defendant, with costs. 

At the same court, in Filer v. Southwood, the claim was for 
possession of the flat, and the counter-claim was for £3 4s. 5d. 
as damages for breach of the tenancy agreement. The 
plaintiff's case was that the defendant had claimed ownership 
of the property and had refused to pay any rent. Alterna- 
tively, the agreement (which was for twelve months) had 
been induced by the misrepresentation of the defendant, viz., 
that she had left her previous flat of her own accord. The 
evidence was that, on the defendant falling into arrears with 
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her rent, the plaintiff endeavoured tg collect it. The defendant, 
however, claimed to be the owner of the house, and called a 
policeman to eject the plaintiff. The defendant was accord- 
ingly given a month’s notice. The agreement was for a 
tenancy for a year, as the defendant had said she left her 
previous flat voluntarily. Evidence was given, however, that 
an order for possession had been made against the defendant, 
hy consent. The defendant's case was that, as the agreement 
was for a year, the plaintiff was not entitled to give her a 
month’s notice. His Honour Judge Wethered held that the 
defendant had not meant to claim that the property was her 
own. Her contention was that, as long as she paid rent, 
no one had a right to enter. On the first point the plaintiff's 
case failed. On the second point, the defendant had been 
careless of the facts, and this had the same effect as deliberate 
misrepresentation. Had the plaintiff known the facts, she 
would not have let the flat to the defendant. An order was 
accordingly made for the rescission of the tenancy agreement, 
possession to be given in fourteen days. As regards the 
counter-claim, the plaintiff was not entitled to give a month’s 
notice, but this was neither acted upon nor enforced. 
Judgment was therefore given for the plaintiff on the 
counter-claim. 








Reviews. 


Woodfall on Landlord and Tenant, with Forms and Precedents 
Revised and re-modelled by Lione, A. BLuNDELL, LL.M. 
of Gray’s Inn, Barrister-at-Law. Twenty-fourth Edition 
1939. Royal 8vo. pp. clix and (with Index) 1431. 
London: Sweet & Maxwell, Ltd. 52s. 6d. net. 

Chief Justice Woodfall, of Bredon, Nova Scotia, died in 
1806, at the age of thirty-three, but he left a legacy for 
posterity that many a lawyer of riper years would have liked 
to emulate. The first edition of his ** Law of Landlord and 
Tenant ” wes published in 1802, and he lived to see it reach 
its second edition in 1804. In the following quarter of 
a century it went through six further editions. It was then 
re-modelled by Mr. J. B. Harrison in 1830, and his edition 
was called the first, so that the present, though nominally 
the twenty-fourth edition, is, as the present editor points out, 
in reality the thirty-first edition of the series. Thus, in 
addition to being the oldest law book in actual use as a modern 
text-book, it can lay claim to be the most youthfully vigorous, 
having produced a new edition every four and a half years 
of its long life. 

The express aim of the present editor was to re-model 
the work so that as far as possible modern legislation was 
digested into the general body of the law of landlord and 
tenant and presented as one system of law. The legislation 
on rent and mortgage restrictions, for example, is to be found 
in different parts of the work: in Chap. 6, on Species of 
Tenaney ; in Chap. 7, on Rent: in Chap. 8, on Distress for 
Rent ; and in a number of other chapters. 

The 1939 Act was passed too late to be incorporated in the 
hook, but it emphasises the editor’s implicit proposition 
that this erstwhile temporary legislation may now be regarded 
as for all practical purposes permanent. While on the subject 
of rent restrictions, it is worth referring to the admirable 
conciseness with which the learned editor has set out the 
efiect of the case law on the subject. Pages of argument 
in the reports are reduced, for instance, to the brief but 
completely accurate statement, at p. 12, that ‘* occupation 
by way of payment for services, but not for the purpose of 
performing them, is an occupation as a tenant. An employee 
allowed to occupy a dwelling-house free of rent for the 
purposes of his employment does not come within the Rent 
Restriction Acts (National Steam Car Co. v. Barham (1920), 
122 L.T. 315).” , 

The cited authorities have all been carefully re-read and 
revised, and all the latest statutes and cases have been 





incorporated. Opinions may differ as to the relative 
importance of the different cases cited, as, for example, where 
Holt v. Lord Cadogan (1930), 46 T.L.R. 27, which has had a 
very considerable practical effect on the drafting of leases, 
is dismissed in a footnote to the meaning of the word 
‘adequate’ in the proviso to s. 9 of the Landlord and 
Tenant Act, 1927, without a word to explain what it decided. 
But, so far as the writer has been able to discover, opinions 
cannot differ on the accuracy of the statements in the text. 
The appendices contain a number of important statutes, 
forms and rules. 

The present edition worthily continues the great traditions 
handed down by its predecessors, and gives every reason to 
hope that its fame and usefulness will last for at least another 
century. 


Who’s Who. 1940. Demy 8vo. pp. 45 and 3652. London : 

Adam and Charles Black. 63s. net. 

The 1940 edition of “Who's Who” is the ninety-second 
of the series. It contains 40,000 autobiographies of the 
world’s most prominent people, and has been brought up 
to date during the past year by the addition of about 1,000 
new personalities and many thousands of alterations to the 
existing entries. We recommend this book as an indispensable 
work of reference for the office. 





Books Received. 

Rent and Mortgage Interest Restrictions. Being the Rent 
and Mortgage Interest Restrictions Acts, 1920 to 1939, 
fully annotated, incorporating the decisions on the subject, 
and other relevant statutory enactments ; with an Intro- 
ductory Sketch of the effect of the Acts, and Appendices 
giving the text of the repealed Acts and the Rules made 
under the Acts. By the Eprrors of * Law Notes.” 
Eighteenth edition, 1940. Demy 8vo. pp. xxvii and (with 
Index) 365. London: The ~* Law Notes” Publishing 
Offices. Price 12s. 6d. net. 

Local Government Financial Statistics, England and Wales, 
1936-37. Part III. Local Authorities in Administrative 
Counties outside London. pp. vi and 79. London: H.M. 
Stationery Office. Price Is. 3d. net. 

The Courts (Emergency Powers) Act, 1939, as amended by the 
Possession of Mortgaged Land (Emergency Provisions) Act, 
1939. Full text of the Acts, with an Introduction and 
ixplanatory Notes, Rules and Forms. By the Eprrors 
of * Law Notes.” Second Edition, 1939. pp. vii and (with 
Index) 78. London: The ‘* Law Notes ” Publishing Offices. 


Price 3s. net. 








Obituary. 
Sirk CHARLES TYRRELL GILES, K.C. 

Sir Charles Tyrrell Giles, K.C., died on Tuesday, 
16th January, at the age of eighty-nine. He was called to the 
Bar by the Inner Temple in 1874, and joined the Western 
Cireuit. In 1908 he took silk, and received the honour of 
Knighthood in 1922. From 1915-16 he was High Sheriff 
of Surrey. 

Mr. L. 8S. GREEN. 

Mr. Louis S. Green, barrister-at-law, died on Friday, 
12th January, at the age of sixty-nine. Mr. Green was 
called to the Bar by Gray’s Inn in 1895. 

Mr. KE. B. BAGGALLAY. 

Mr. Ernest Burrell Baggallay, solicitor, and senior partner 
in the firm of Messrs. Devonshire & Co., solicitors, of 38, Old 
Jewry, E.C.2, died on Sunday, 2ist January, at the age of 
sixty-one. Mr. Baggallay was educated at Marlborough, and 
was a son of the late Mr. Ernest Baggallay, Metropolitan Police 
Magistrate, and grandson of the late Lord Justice Baggallay. 
He was admitted a solicitor in 1903. 
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To-day and Yesterday. 


LEGAL CALENDAR. 
92 January.—For a Lord Justice Clerk, the head of the 
Scottish judiciary, Lord Grange dealt with 
his matrimonial troubles in a very high-handed way. His 
married life had long been notoriously unhappy, and the 
conduct of his wife had been an open scandal. At last, 
on the 22nd January, 1732, a band of Highlanders kidnapped 
her from her lodgings in Edinburgh. Her husband publicly 
celebrated her funeral while she was carried off to the north by 
Falkirk and Stirling and secretly shipped first to the Island 
of Hesker and then to St. Kilda. When about ten years 
later she managed to smuggle a message through to the 
mainland she was removed to Skye, where she died in 1745, 
still a captive. 
On the 23rd January, 1683, Evelyn recorded 
in his diary : “ Sir Francis North, son to the 
Lord North and Lord Chief Justice, being made Lord Keeper 
on the death of the Earl of Nottingham, the Lord Chancellor, 
I went to congratulate him. He is a most knowing, learned 
and ingenious man, and besides an excellent person of an 
ingenious and sweet disposition, very skilful in music, painting, 
the new philosophy and politer studies.” 


23. JANUARY. 


During the ten years that Steinie Morrison 
spent in prison after his death sentence for 
the murder of Leon Beron on Clapham Common had been 
commuted to penal servitude for life, he constantly declared 
his innocence. He was a man of exceedingly bad character, 
and circumstances have since come to light corroborating his 
guilt. Still, pining for the liberty to which he seemed to 
believe himself entitled, he made savage attacks on warders, 
begged to be hanged and put out of his misery, and finally 
went on something like hunger strike. He died in Parkhurst 
Prison on the 24th January, 1921. 


24 JANUARY. 


On the 25th January, 1786, a gentleman 
called Price arrested on suspicion of forging 
a Bank of England note, hanged himself in his room at the 
Tothill Street Bridewell just before he was to have appeared 
before the magistrates. For many years he had committed 
forgeries of the same kind, eluding the strictest investigation, 
and his betrayal had come about in a curious way. It was 
his custom to give select dinner parties, evading the plate tax 
by borrowing from a pawnbroker the splendid silver which 
adorned his sideboard. The bank notes which he left as 
security were forged, and the truth only came out when the 
pawnbroker offered one at the bank and it was stopped. 


25 JANUARY. 


26 Janvary.—On the 26th January, 1790, a boy under 
ten years old appeared at Bow Street on a 

charge of stealing half a guinea from a grocer’s shop in 
Bloomsbury. It appeared that three years before he had lost 
his parents, and since then he had existed by pilfering and 
stealing. He lived in a cellar in the slums of St. Giles’s, where 
fourteen or fifteen children like him paid twopence a night for 


lodging. A constable described the filthy condition of the 
place. The magistrate lamented that he was obliged to 


commit the boy for trial, but said that if no provision could 
be made for these deserted children at home it was “ surely 
charity to send them abroad, where they may be usefully 
employed.” 

27 January.—A letter in the Hatton correspondence dated 
the 27th January, 1680, contains the follow- 
ing passage: “I will by the carrier with the tobacco, ete., 
send your lordship the Lord Chief Justice his answer in 
print . . . I acquainted you with the most material passages 
some few days before the trial. Dr. Oates told the Lords of 
the Council that he would not positively say it but he believed 
he should be able to prove that my Lord Chief Justice danced 
naked.” The trouble was that Scroggs, C.J., having turned 
against Oates in the course of the “‘ Popish Plot ” trials, the 








imposter had accused him before the Privy Council of a large 
number of offences from judicial misbehaviour downwards. 

28 Janvary.—On the 28th January, 1643, Sir John 

Colepepper was appointed Master of the 
Rolls by Charles I though he was not a lawyer. 
THe Week’s PERSONALITY. 

Litigation was at a standstill and fighting was the business 
in hand when Sir John Colepepper became Master of the Rolls, 
despite the fact that his previous experience had in no way 
fitted him to perform the duties of that office. But he was a 
brave soldier and played a distinguished part in the battles 
of the Civil War. He “ had spent some years of his youth 
in foreign parts and especially in armies where he had seen 
good service and very well observed it. . . . He was of a 
rough nature, a hot head, and of great courage, which had 
engaged him in many quarrels and duels wherein he still 
behaved himself very signally. ... He was proud and 
ambitious and very much disposed to improve his fortune, 
which he knew wel! how to do by industry and thrit' w:thovt 
stvoping to any corrupt ways to which he was not inclined. 

He had with all this uncourtliness (for sure no man less 
appeared a courtier) and ungracefulness in mien and motion 
a wonderful insinuation and address into the acceptation and 
confidence of the King and Queen.” In 1644 he was created 
a peer and after the military collapse of the Royalists he 
went into exile. He lived just long enough to return te 
England with Charles II on the Restoration, resuming the 
office of Master of the Rolls but little more than a month 
after landing he was taken ill and died. He was buried at 
Hollingbourne in Kent. 

SroprinG THE Case. 

One of the Court of Appeal’s reported decisions last term 
ruled against the right of counsel in civil matters to invite 
the jury to stop a case, since none should interfere in this 
respect between the judge and the twelve men. The Court 
expressly abstained from dealing with the practice in criminal 
trials, though in these the judge is more often faced with 
the question of asking the jury whether they have heard 
enough. Once in Ireland, at Listowel, however, the position 
was reversed. Judge Shaw was trying a case of rape in which 
the prosecutrix gave her evidence with remarkable boldness 
and baldness. At last in disgust he said to the jury: ‘“ Ah! 
gentlemen, you daren’t hang a dog upon evidence like this. 
Just put your heads together and see if you want to go any 
further before acquitting the prisoner.” After a whispered 
consultation the foreman spoke up: “ Your Honour, we’re 
unanimously of opinion that the boy didn’t do it, but should 
your Honour be wishful to hear any more evidence, we 
wouldn’t be stopping you.” 

Tue Wrona Case. 

At Marylebone Police Court recently a special constable, 
referring to his notebook, began his evidence : “ At 7.30 p.m. 
on the 8th December, your worship * But the summons 
says it occurred on the 15th,” interrupted the clerk. “ No, 
sir, it was the 8th,” said the constable. At last it was dis- 
covered that he had lost his way in his notebook and was 
looking at the wrong case. Such mistakes have sometimes 
been carried further in higher places. Once in Ireland when 
a case was called on two counsel rose. The senior of them 
impatiently waved the younger down, and he, being newly 
called, imagined that the other had been brought in at the 
last moment to lead him. The opening obviously puzzled 
the court, and the reading of the affidavits only introduced 
further confusion. At last the presiding judge intervened : 
‘What case do you think you are arguing, Mr. Bartley?” 
“Tm arguing M’Carron v. Quaid, of course,” was the reply. 
* Ah! that explains it,” said the judge. “ The case that was 
called on was O’Carroll v. Lane.” Bartley turned to the 
young man he had interrupted, saying indignantly : “ Why 
don’t you get up and argue your own case ?” 
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Notes of Cases. 
Court of Appeal. 


Briton Ferry Steel Co., Ltd. v. Barry (Inspector of Taxes). 
Greene, M.R., Scott and Clauson, L.JJ. 
6th and 7th December, 1939. 
tevENUE—INcoME Tax—-PARENT AND SuBstpiARY MANU- 

FACTURING COMPANIES — PRopuUCcTS OF SUBSIDIARIES 

MARKETED ENTIRELY BY AGENCY COMPANY ALSO A 

SuBSIDIARY— AMALGAMATION OF SussipiARy MANurac- 

ruRING CoMPANIES WITH PARENT CoMPANY-~WHETHER A 

Succession TO TRADE—Frinance Act, 1926 (16 & 17 

(ieo. 5, c. 22), s. 32. 

Appeal from Macnaghten, J..(85 Sor. J. 56). 

The appellant company was incorporated in 1899 and 
till 1934 its main business was the production of steel bars 
which it supplied to six subsidiary companies and to certain 
other consumers for conversion into blackplates or tinplates. 
The company itself converted steel bars into blackplates in 
one of its own works. The business of the subsidiary 
companies was the manufacture of blackplate and tinplate. 
In 1931 the appellant company formed a subsidiary agency 
company. From then till the 7th April, 1934, the course 
of business conducted by the agency company was that it 
found its own purchasers of tinplate; having found a 
purchaser, the agency at its own discretion selected the 
subsidiary company best suited to carry out the particular 
order: all contracts for goods were made by the agency as 
principal and the agency was entirely responsible for finding 
outlets for the production of the subsidiary companies ; goods 
manufactured by a subsidiary company were marked with 
its particular trade mark and the different trade marks had 
come to be regarded as marks or brands of the agency ; papers 
issued by the agency bore its name and described it as sales 
oflice for the appellant company as proprietors of the 
subsidiary Companies whose names were set out ; - customers 
did not know which particular subsidiary produced the goods 
which they bought ; the agency accounted to the subsidiaries 
for the proceeds of sale of tinplate, deducting a selling 
commission. On the 7th April, 1934, in pursuance of a scheme 
of reorganisation, all the subsidiaries went into liquidation 
and the liquidator of each agreed with the appellant company 
for the transfer to it of the subsidiary’s assets including 
goodwill. Thereafter the subsidiary companies’ mills became 
branches of the appellant company, sale continuing through 
the agency. Assessments to income tax were made on it 
for the years ending the 5th April, 1935 and 1936, on the 
footing (a) that it had succeeded to a trade carried on by each 
subsidiary until April, 1934, within the meaning of the 
Finance Act, 1926, s. 32 (2), or (b) that the appellant company 
had then set up a new trade, so that there should be included 
in their assessable profits the actual profits derived from each 
of the mills formerly run by the subsidiaries. The Special 
Commissioners upheld the assessments on the ground that 
there had been a succession. Macnaghten, J., affirmed this 
decision. When the matter came before the Court of Appeal, 
on an appeal by the company, it was referred back to the 
Special Commissioners to reconsider their findings of fact 
and law in the light of Laycock v. Freeman, Hardy & Willis, 
Lid. [1939] 2 K.B. 1; 83 Sox. J. 53. The Special Commis- 
sioners found that after the 7th April, 1934, the company 
instead of selling steel bars to the subsidiary companies 
transferred them to the former works of those subsidiaries 
where the processes of rolling blackplate and tinplate were 
carried out. They found that the company succeeded 
to the trade of bar rolling and plating formerly carried on. 
They considered that although this trade had been amal- 
gamated as a department of the company, its identity had 
in other respects been preserved. They also found that there 
was no need to attsibute any notional profits or expense to 





the steel works or the plate works; the profits of the 
company’s plate works was the actual profit on the sale of 
plate, i.e., the difference between the actual sale of plate and 
the actual cost of producing plate through each process. 

GREENE, M.R., dismissing the appeal, said that the evidence 
justified the conclusion that there had been a succession. 
It had been argued that there was no evidence to support 
this conclusion because there was no longer within the four 
corners of what was acquired any purchase of steel bars, and 
that this essential element in the businesses acquired having 
disappeared, it could not be said that those businesses any 
longer existed ; it was contended that the only method of 
vetting those businesses back into a state of existence was to 
assume the continuance of the missing part of their operations, 
i.e., the purchase of the steel bars. On that basis it was argued 
that the observations in Laycock v. Freeman, Hardy & Willis, 
Ltd., supra, on the subject of notional sales applied equally 
to this case. That argument could not be sustained. It 
was based on the view that the business acquired consisted 
of buying steel bars and then producing therefrom tinplates. 
But the businesses would have been no different if the 
subsidiaries had made the steel bars themselves. The only 
difference now lay in the fact that the steel bars got into the 
tinplate department, not by purchase from an outside body, 
but by delivery from a different department in the company’s 
works, i.e., the department which made steel bars. There 
was no difficulty in obeying the directions of s. 32 without 
introducing at any stage any notional sale. For the purpose 
of assessing the profits of the businesses succeeded to, the 
cost of making the steel bars had to be ascertained and taken 
into account in arriving at those profits. 

Scorr and Ciauson, L.JJ., agreed. 

CounseEL: Aing, K.C., and F. Grant; The Allorney 
General (Sir Donald Somervell, K.C.) and R. Hills. 

Soxicrrors: TJngledew, Sons & Brown, for Cramfords, 
of Swansea; Solicitor of Inland Revenue. 

[Reported by Francis H. Cowprr, Esq., Barrister-at-Law.] 


Ettenfield ». Ettenfield. 


Slesser, MacKinnon and Goddard, L.JJ. 
23rd January, 1940. 

Divorce— Evipence or Non-access—HusBanp's Perrrion 
ON GRoUND or  ADULTERY-—PARTIES SEPARATED 
PRESUMPTIONS AS TO LeGirimacy or CHILp—-Evipence 
OF SPOUSES NOT ADMISSIBLE. 

Appeal from a decision of Langton, J. (83 Son. J. 459). 

Mrs. Kttentield petitioned for a decree of restitution of 
conjugal rights against her husband, alleging that he had 
withdrawn from cohabitation with her without just cause 
and refused to return to her. The husband in his defence 
alleged that there was a valid and subsisting agreement 
between himself and his wife to live apart. The husband 
also petitioned for a divorce on the ground of his wife's 

alleged adultery, relying solely on the birth to his wife of a 

child whose paternity he disputed. The allegation of adultery 

was denied by the wife. At the trial objection was taken to 
the admission of the husband’s evidence of non-access at the 
time when the child was conceived in view of the rule in 

Russell v. Russell [1924] A.C. 687. Langton, J., held that as 

the parties were living apart at the material time under an 

agreement, although they had not entered into any separation 
deed, the husband’s evidence was admissible, and he granted 
the husband a decree nisi of divorce. Mrs. Ettenfield appealed. 

Gopparp, L.J., delivering the judgment of the court 

allowing the appeal, said that in Mart v. Mart [1926] P. 24 

Bateson, J., founding his judgment on Hetherington vy. 

Hetherington, 12 P.D. 112, decided that, where parties were 

living apart under a deed of separation, the presumption of 

access was rebutted, as it was where the parties were separated 
by a decree of the court, and that the evidence of the spouses 
as to non-access could be received. * That decision had been 
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uniformly followed in the Divorce Division, and had been 
approved by the King’s Bench Division in Stafford vy. Kidd 
[1937] 1 K.B. 395, and the only challenge to its correctness 
was in In re Bromage {1935] Ch. 605, where Luxmoore, J., 
declined to follow it. The court had now to determine 
whether Mart v. Mart, supra, was rightly decided. The rule 
laid down in Russell v. Russell, supra, was in the widest 
possible terms and was absolutely general in the compre- 
hensiveness of its expression. But it was said that there 
had always been an exception, which was that where the 
parties were separated by the sentence of the court their 
evidence on that matter was admissible, and it was contended 
that there could be no sound reason for treating a separation 
by consent differently from a separation by the court. When 
the cases were examined, however, they were not authority 
for the proposition that there was such an exception. 
Hetherington v. Hetherington, supra, dealt solely with the 
presumptio juris which arose where parties were separated 
by the court and where they were separated voluntarily. 
It had nothing to do with the competency of the parties to 
give evidence. The view that that and other cases dealt with 
presumptions only was supported by Lord Finlay’s observa- 
tions In Russell v. Russell, supra ; and the Aylesford Peerage 
Case, 11 App. Cas. 1, which was approved in Russell v. 
Russell, supra, seemed to be conclusive of the matter. The 
court now was unable to agree with either Mart v. Mart, 
supra, or Stafford v. Kidd, supra. The result of the court’s 
examination of the authorities might be summarised as 
follows: (1) The rule that evidence could not be given by 
either spouse tending to bastardise or legitimatise a child 
conceived and born during wedlock was absolute and applied 
not only where the parties were living together, but where 
they were separated, either by a decree of a court of competent 
jurisdiction or by their own volition. (2) Where the only 
evidence of adultery in support of a husband’s petition was 
the birth of a child to the wife, if the parties had been 
separated by the decree or order of a competent court, the 
husband need prove no more than the date of the decree or 
order and the date of the birth of the child. If it must have 
been conceived after the date of the decree or order, there 
Was a presumplio juris that it was a bastard. The wife might 
rebut that presumption, if she could, but she must do it by 
evidence other than her own. (3) Where the only evidence 
was as mentioned in (2) and the parties had voluntarily 
separated, whether by deed, writing under hand, oral agree- 
ment, or agreement implied from conduct, the husband could 
not give evidence of non-access, but could prove that fact 
by any means open to him other than his own evidence. 
The presumption was that the child was legitimate. If the 
husband led evidence to rebut the presumption, the wife 
could call, but could not herself give, evidence in support of 
the child’s legitimacy. In the result, the appeal must be 
allowed and the decree nisi set aside. 

CounsEL: John Latey and Elson Rees, for the appellant ; 
D. M. Goodbody, for the respondent. 

Soxticitors: Borall & Bovrall, for Woosnam &— Co., 
Blackpool ; Gregory, Rowcliffe & Co., for J. Ogden Hardicker, 
Hanson & Co., Manchester. 


[Reported by H. A. PALMER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Wilson ». London, Midland and Scottish Railway Co. 
11th and 12th December, 1939. 
ANNUAL GENERAL MEETING 
STOCKHOLDERS OF AT 


Simonds, J. 
Company—Raitway Company— 
—~STAMPED ProxrEs—IssugE TO 
LEAST £2,500 Srock—Directrors—ALso Direcrors oF 
OTHER COMPANIES TRADING WITH RAILWAY-—COMPANIES 
CLauses Consotipation Act, 1845 (8 & 9 Vict., c. 16), 
ss. 64, 85, 87. 
Before the annual general meeting of the railway company 
the directors sent out to holders of stock to the nominal value 





of £2,500, but not to smaller stockholders, who were in a 
majority, stamped proxies filled in with the names of directors 
and stamped envelopes for their return. There were 200,000 
stockholders. Some of the directors were also shareholders 
in or directors of other companies trading directly and 
indirectly with the railway. The plaintiff, a stockholder in 
the company, brought an action claiming that the directors 
had acted illegally and ultra vires the company (inter alia), 
(1) in sending out the proxies, on the ground that this gave an 
unfair advantage to larger over smaller stockholders, and 
(2) in that being directors of the other companies they were 
contravening the provisions of the railway company’s Special 
Act and the Companies Clauses Consolidation Act, 1845, s. 85. 
The plaintiff appeared in person. 

Stmuonps, J., dealing with the first point, referred to the 
Companies Clauses Consolidation Act, 1845, s. 64, and el. 13 
of the Railway Amalgamation Scheme, 1923, and said that 
the company were not obliged to send out proxy forms for 
voting at the annual general meeting, and were not prohibited 
from sending out such forms to some stockholders but not to 
all. Under the Railways Act, 1921, and the amalgamation 
scheme it was necessary that there should be a quorum of 
£1,000,000 worth of stock represented at the meeting. The 
stamped forms were sent to secure sufficient votes. Sending 
such forms to all the stockholders would have involved great 
expense and much clerical work in investigating the proxies 
if they were returned. The line had been drawn at a con- 
venient place. As to the second point, this should not strictly 
be decided in the directors’ absence, but his lordship’s opinion 
was this: The 1845 Act only aimed at persons who had a 
conunercial interest in contracts with the defendant company. 
If their interest in companies so contracting consisted of 
shareholding only they were protected by s. 87. Their 
interests as directors of other companies were not affected at 
all (see Lapish v. Braithwaite [1926] A.C. 275). This and the 
other points having failed, the action should be dismissed. 

CounsEL: Harman, K.C., and Andrews Uthwatt. 

Soxiciror : Alecander Eddy. 

[Reported by Francis H. CowPer, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Appeal of Thompson; /» +e Johnson (Hove), Ltd. 
Branson, J. 3rd November, 1939. 

Insurance (NationaL Heattu)—Car BaiLtep To Driver 
roR WEEKLY PAYMENT—PLYING FOR HIRE CONTEMPLATED 
ny Baror AND BAmee—WuetHer Driver INSURABLE 
NarionaAL Heautru Insurance Act, 1936 (26 Geo. 5, and 
| Edw. 8, c. 32), Sched. I, Pt. I (e). 

Case stated by the Minister of Health under s. 161 of the 
National Health Insurance Act, 1936. 

The applicant, Thompson, had for many years been the 
owner-driver of a taxi-cab in Brighton, when, in 1936, owing 
to competition, he and others in his position formed an 
association which proceeded to approach various motor car 
dealers for the supply to members of the association of cars 
with which they could ply for hire. Ultimately, the respondent 
company entered into an agreement with Thompson, among 
others, whereby the company entered into a hire-purchase 
agreement with third parties and then bailed a motor car to 
Thompson on terms that he should pay them a fixed weekly 
Paragraph (e) of Pt. I of Sched. I to the Act of 1936 
* Employment in . plying for hire with any 
vehicle the use of which is obtained under any contract 
of bailment in consideration of the payment of a fixed 

and the person from whom the use of the vehicle 

, is so obtained shall be deemed to be the employer. 

The question for the decision of the court was whether 

Thompson was employed under that paragraph so as to be a 

person insurable under the Act. 


sum. 
is as follows : 
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BRANSON, J., said that the first of the two questions to be 
considered was the meaning to be attached to the word 
‘employment ” in para. (e). The applicant contended that 
the word simply referred to the occupation, as it might be 
said of a man that he was employed in reading a book. The 
company contended that the word connoted something being 
done under a contract with someone standing in the position 
of an employer; and that, on that meaning, Thompson was 
not employed, because he had no contract with anyone to do 
anything material to the present case. Schedule [ was headed 


* Employments within the meaning of the Act.” and each of 


the separate headings (a) to (g), apart from (e) here in question, 
related to cases where there was a contract of some kind 
hetween the two parties involved. There was no reason 
why “employment ” in (e) should have a meaning different 
from that which it bore under the other headings. It was 
not necessary to be able to point to a concluded contract 
under which the one person was bound to perform at any 
rate certain acts for the benefit of the other. It might well 
he that A was employed by B in plying for hire if, on examina- 
tion of the contract between them, it were found that certain 
benefits were given to the person alleged to be employed in 
return for something which he had to do, if not by virtue of a 
contract, at least by virtue of the common intention of the 
parties. If a car were hired, or a bailment made of any 
yoods, to a person who was to pay money for the bailment, 
and it was plain that it was intended that the article bailed 
should be used in a certain way, it was fair to say that the 
employment of the bailee was to do what it was contemplated 
that he would do, and without which the contract would not 
have been entered into. As to the second question—-namely, 


whether Thompson was employed within the meaning of 


heading (e), it was plain that the parties contemplated that the 
car was being bailed to Thompson in order that he should use 
it for plying for hire in Brighton: although it was also clear 
that the bailor company had no interest, contractual or other- 
wise, in the amount received by Thompson for hire. There 
was a contract here in relation to the plying for hire, because, 
although Thompson was not employed so to use the car as a 
servant, it was plainly contemplated by the company and 
himself that he should do so. The Minister’s decision that 
Thompson was employed within heading (e) was accordingly 
correct. 

CounsEL: Blanco White, K.C., and A. H. Forbes, for 
Thompson ; Valentine Holmes, for the Minister. 

Souicirors: Thomas Eqgar & Son, for Nye & Donne. 
srighton ; The Solicitor, The Ministry of Health. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Titmus and Another 1». Rose. 
Wrottesley, J. LO0th November, 1939. 


MASTER AND SERVANT-—APPRENTICESHIP—AGREEMENT 
BETWEEN APPRENTICE AND PARTNERS JOINTLY —DISSOLU- 
TION OF PARTNERSHIP DURING CURRENCY OF APPRENTICE- 
sHip—APPRENTICE’S RiGutT TO DAMAGES. 


Action for damages for breach of an apprenticeship 
agreement. 

The infant plaintiff in 1935 became an apprentice to the 
defendant, Rose, and others, trading as the Atlas Engraving 
Company. Under the agreement they covenanted jointly, 
vier alia, to instruct the infant plaintiff and pay him certain 
Wages for the five years’ period of the agreement. At the end 
of that period the infant plaintiff was to become entitled to 
have the agreement back with an endorsement stating that 
he had served his masters properly. The adult plaintiff, the 
infant plaintiff's father, was also a party to the agreement, and 
paid the partners £50 premium. On the 18th October, 1938, 
Rose served on the plaintiffs, on the other apprentices, and on 
his partners a notice that he had from that date terminated 
his partnership in the firm. The plaintiffs paid no particular 





attention to that notice, with the result that the infant 
plaintiff continued to work for the firm. After some months 
his pay was stopped, but he continued at work. The 
apprentice remained at work until about 5th May, 1939, 
when, the plaintiffs alleged, the partners ceased to carry on the 
business in breach of the apprenticeship agreement, thus 
rendering themselves unable to instruct the infant plaintiff. 
On the advice of his solicitors, he refused an offer that his 
agreement should be transferred to a new company about to be 
formed, in which, he was informed, Rose would not be partici- 
pating. Rose, in fact, ceased to have any connection with the 
business after the service of his notice. The Atlas Engraving 
Company subsequently became insolvent, a receiving order 
being made against Rose and another, as partners, on 30th 
June, 1939. The present action was accordingly brought, 
the plaintiffs contending that there had been a breach by 
Rose of the apprenticeship agreement. On the question 
whether Rose had by his conduct discharged himself from 
liability under the apprenticeship deed, it was contended on 
his behalf that the infant plaintiff had, by his conduct in 
continuing to serve the partnership after receiving Rose’s 
notice, consented to the discharge of the agreement, inasmuch 
as a deed could be discharged by a parallel agreement. 

Wrorres.ey, J., said that, just as at common law, following 
the principle of equity, a contract under seal could be 
discharged by a parallel contract not under seal, so such a 
discharge could be effected by an agreement to be implied from 
conduct. The conduct, however, must be such that the 
intention to effect such a discharge was the only reasonable 
inference to draw from it. The plaintiffs’ conduct in the 
present case was insufficient to satisfy that requirement. 
Next, the plaintiffs having become aware, before Rose left 
the firm, that he was finding the money for the business, 
could it be said that there had been a breach of the apprentice- 
ship agreement, all that happened having been that Rose 
determined the partnership agreement ? Counsel had cited 
Lloyd v. Blackburn (1842), 9 M. & W. 363; Couchman v. 
Sillar (1870), 22 L.T. 480; Brook v. Dawson (1869), 20 1.7. 
611, all cases raising the question what happened where an 
apprentice was bound to two masters jointly. The difficulties 
created by those decisions were generally avoided by binding 
apprentices to one of the partners (see per Mellor, J., in Brook 
v. Dawson, supra). It might seem strange that if partners took 
an apprentice they thereby warranted that they would not 
dissolve the partnership until the apprenticeship had been 
completed ; but none of those cases was an authority to the 
contrary. The present case, however, was really covered by 
Brace vy. Calder [1895] 2 Q.B. 253, where it was held that if 
four partners agreed to employ a servant for two years and 
dissolved partnership before the end of that period, they were 
guilty either of wrongful dismissal or of failure to carry out 
their contract to employ him for two vears. It was pointed 
out that there would be nothing wrong if there were a surviving 
partnership which continued to employ the servant. Here, 
technically, by dissolving partnership, Rose and his partners 
rendered themselves unable to carry out the covenants 
entered into with the apprentice. The plaintiffs were 
accordingly entitled to damages. 

CounsEL: Noel Ker Lindsay ; Share. 

Sourcrrors : Alfred Slater & Co. ; Julius Bertram. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








The Law Society. 


TRAVERS SMITH SCHOLARSHIP, 1939. 

At a meeting of the Council of The Law Society held on 
Friday, the !9th January, 1910, the Scholarship for the 
year 1939 was, on the recommendation of the Trustees of 
the late Joseph Travers Smith, awarded to David Herbert 
Mervyn Davies, who served his articles of clerkship with 
Mr. Howell Lang Lang-Coath, of Swansea. 
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SPECIAL PRIZES FOR THE YEAR 1939. 
PRIZES OPEN TC CANDIDATES AT THE HONOURS EXAMINATIONS. 
AND THE INTERMEDIATE EXAMINATIONS, THE CITY OF LONDON 
SOLICITORS’ COMPANY'S PRIZES, AND THE LOCAL GOVERNMENT 


PRIZE. 
THE ScoTT SCHOLARSHIP. 
John Vhilip Lawton, B.A... LL.B. Cantab. and Gerhart 
Hans Leopold Rebenwurzel, LL.M., London. (Mr. Lawton 


served his Articles with Mr. Thomas Francis Heyworth. B.A., 
of the firms of Messrs. Boote, Edgar & Co. and Messrs. Diggles 
and Ogden, both of Manchester; and Messrs. Pritchard, 
Englefield & Co., of London ; and was awarded the Clement's 
Inn Prize in June, 1989. Mr. Rebenwurzel served his Articles 
with Mr. Edgar Charles Harvey, of the firm of Messrs. Kenneth 


Brown, Baker, Baker, of London: and was awarded the 
Clement’s Inn Prize in November, 1939.) 
THE BroveERIP PRIZE FOR REAL PROPERTY AND 
CONVEYANCING. 
Jobn Philip Lawton, B.A., LL.B. Cantab. (Served Articles 


as before stated.) 
THE CLABON PRIZE. 

Gerhart Hanus Leopold Rebenwurzel, 
(Served Articles as before stated.) 

THE MAURICE NORDON PRIZE. 

John Stuart Johnstone, B.A., LL.B. Cantab. (Mr. 
Johnstone served his Articles with Mr. Frederick Mills 
Welsford, M.A., of the firm of Messrs. Biddle, Thorne, Welsford 
and Gait, of London ; and was awarded Second Class Honours 
in June, 1939.) 


LL.M. London. 


LOCAL PRIZES. 

THE TIMPRON MARTIN PRIZE FOR LIVERPOOL STUDENTS. 

Charles Henry Elston. (Mr. Elston served his Articles 
with Mr. Albert Ernest Frankland, of the firm of Messrs. 
Weightman, Pedder & Co., of Liverpool, and was awarded 
Second Class Honours in March. 1938). 

THE ATKINSON CONVEYANCING PRIZE FOR 

OR PRESTON STUDENTS. 

The Examiners reported that there was no 
qualified for this Prize. 
THE RUPERT BREMNER 

The Examiners reported 
qualified for this Prize. 

THe BIRMINGHAM LAW SociETY’s GOLD MEDAL. * 

The Examiners reported that there was no candidate 
qualified for this Prize. 

* The award of this Medal curries with it the Horton Prize. 

THE BIRMINGHAM LAW SocliEetTy’s BRONZE MEDAL. 

Peter Stamford Horden, LL.B. Birmingham. (Mr. Horden 
served his Articles with Mr. William Francis Horden, of the 
firm of Messrs. Wood, Amphlet. Horden & Newey, of Birming- 
ham. and was awarded Second Class Honours in November, 
1939). 
THER STEPHEN UbELIS PRIZE FOR MANCHESTER AND SALFORD 

STUDENTS. 


LIVERPOOL 
Candidate 


LIVERPOOL STUDENTS. 
Was no candidate 


MEDAL FOR 
that there 


John Philip Lawton, B.A., LL.B. Cantab. (Served Articles 
as before stated.) 
THE NEWCASTLE-UPON-TYNE PRIZE. 
Wilkinson Keenleyside Gibson, B.A. Cantab., LL.B. 


Durham. (Mr. Gibson served his Articles with Mr. Thomas 
Alfred Bertram Forster, of the firm of Messrs. Keenlyside 
and Forster, of Newcastle-upon-Tyne ; and was awarded 
Second Class Honours in June, 1939.) 
THE WAKEFIELD AND BRADFORD PRIZE. 

Frederick Peter Boyce, LL.B. Leeds. (Mr. Boyce served 
his Articles with Mr. Norman Ligitwood Fleming, of Bradford ; 
and was awarded the Clements Inn Prize in March, 1939.) 


THE Sir GEORGE FOWLER PRIZE. 


The Examiners reported that there was no candidate 
qualified for this Prize. 
THE MELLERSH PRIZE. 


John Keyworth Boynton, LL.B. London. (Mr. Boynton 


served his Articles with Mr. Bruce Penny and Mr. Oliver 


Leslie Roberts, both of Lambeth Town Hall, Brixton Hill, 
Surrey ; and was awarded the Clifford’s Inn Prize in June, 
193%.) 

THE City OF LONPON SoOLIciToRS’ COMPANY'S PRIZE. 

Peter Marriage, B.A., LL.B. Cantab. (Mr. Marriage 
served his Articles with Mr. Henry Nathan Sporborg, B.A., 
of the firm of Messrs. Slaughter & May, of No. 18, Austin 
Friars, E.C.; and was awarded Second Class Honours in 
June, 1939.) 


| 








THE City cF LONDON SOLICITORS’ COMPANY’S GROTIUS 
PRIZE. 

Piers William Edward Currie, B.A. Oxon. (Mr. Curric 
served his Articles with Mr. Cecil William Bateson, of the firms 
of Messrs. Thomas Cooper & Co., and Messrs. Stibbard Gibson 
and Co.. both of No. 21, Leadenhall Street, E.C.: and was 
awarded the Clifford’s Inn Prize in June, 1939.) 

THE LOCAL GOVERNMENT PRIZE. 

David Herbert Mervyn Davies. (Mr. Davies served his 
Articles with Mr. Howell Lang Lang-Coath. of Swansea, and 
passed the Final Examination held in November, 193%.) 

SAMUEL HerRBERT EASTERBROOK PRIZE. 

Samuel Buchman. (Mr. Buchman is serving his Articles 
with Mr. Alfred Kerstein, LL.B., of the firm of Messrs. Alfred 
Kerstein & Co., of London ; and was placed in the First Class 
at the Intermediate Examination held in November, 1939.) 

ALFRED SYRETT PRIZE. 

Anthony Robert George Pearce. (Mr. Pearce is serving 
his Articles with Mr. Herbert Sutton Syrett, LL.B., C.B.1s., of 
No. 133, Moorgate, London, and passed the Intermediaic 
Examination held in March, 1939.) 


HONOURS EXAMINATION. 
NOVEMBER, 19539. 

The names of the Solicitors to whom the candidates served 
under Articles of Clerkship are printed in parentheses. 

At the Examination for Honours of Candidates for Admission 
onthe Roll of Solicitors of the Supreme Court, the Examination 
Committee recommended the following as being entitled to 
Honorary Distinction :— 

First CLAss. 
(In order of merit.) 

1. Gerhart Hans Leopold) Rebenwurzel, LL.M. London 
(Mr. Edgar Charles Harvey, of the firm of Messrs. Kenneth 
Brown, Baker, Baker, of London). 

2. David Herbert Mervyn Davies 
Lang-Coath, of Swansea). 

SECOND CLASS. 
(ln alphabetical order. ) 

Cecil Marie Bishop (Mr. Basil Hector Chowen, of Plymouth). 

Harold Davies (Mr. Lawson Taylor and Mr. Philip John 
Walters, both of Wrexham). 

Vivian Rodney Goodridge (Mr. Harold Herbert) Norris. 
of the firm of Messrs. Barlow, Norris & Jenkins, of Guildford). 

Charles Ellis Griffith, LL.B. London (Mr. John Cherry, 
M.A., of the firm of Messrs. Gamlen, Bowerman & Forward, 
of London). 

John Shand Haselhurst, LL.B. London (Mr. Henry James 
Huzzey Saunders, LL.B., of the firm of Messrs. New and 
Saunders, of Evesham). 

Peter Stamford Horden, LL.B. Birmingham (Mr. William 
Francis Horden, of the firm of Messrs. Wood, Amphlet. 
Horden & Newey, of Birmingham). 

Abraham Mark, LL.B. London (Mr. Gershon Paletz, LL.B., 
of the firm of Messrs. Palmer & Paletz, of London). 


(Mr. Howell Lang 


John James Ryder (Mr. Frederick Harold Woolliscroft, 
B.A., LL.B., of Hanley). 
William Harley Struthers, LL.B. London (Mr. James 


Carter, of the firm of Messrs. Curwen, Carter & Evans, of 
London). 

James Kenneth Tee, LL.B. London (Mr. Sydney Davis 
Herington, B.A., of the firm of Messrs. Sydney Morse & Co., 
of London). 

Denis Peter Tomlin (Mr. Walter Robert Howe Pringle, 
of the firm of Messrs. Pringle & Co., of Redhill, Surrey). 

Jim Treleaven (Mr. Stuart Luttrell Peter, of the firm of 
Messrs. Peter, Peter & Sons, of Launceston). 

Sidney Michael Wontner-Smith (Mr. Reginald 
and Mr. Tom Cecil Benfield, both of York). 

THIRD CLAss. 
(In alphabetical order.) 

Alexander Hamilton Aiton, LL.M. Liverpool (Mr. Evan 
Glynn Davies, of the firm of Messrs. Aneurin Rees & Davies, 
of Liverpool). 

Harold Alexander (Mr. Alfred Riley, of the firm of Messrs. 
Roberts, Riley & Anderson, of Manchester). 

Robert Geoffrey Church (Mr. Vincent Harry Orwell Jackson, 
of the firm of Messrs. Piper, Jackson & Edis, of Worthing). 

Humphrey Cauldwell Cotman (Mr. Leonard Cotman, B..\.. 
of the firm of Messrs. Cotman & Son, cof Preston). 

Marguerite Yvonne Davies (Mr. Walter Cradoc Davies, 
of the firm of Messrs. Avan R. Davies & Davies, of Pwllheli). 

Kenneth Arthur Downs (Mr. Frederick Eustace, of the firm 
of Messrs. F. Eustace & Co., of London and Hull). 
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John Ernest Lloyd Gover (Mr. Ernest Martin Gover, of the 
firm of Messrs. Henry Gover & Son, of London). 

Ashurst Everad Stuart Menzies (Mr. Howard William 
l’Anson, of the firm of Messrs. Bate & Co., of London). 

Robert Anthony Gilbert O’Brien, B.A. London (Mr. Robert 
Mathew, of the firm of Messrs. Arnold, Fooks, Chadwick & Co., 
of London). 

Thomas Boyd Whyte (Mr.. Alexander MacGregor Black, 
D.8.0., of the firm of Messrs. Foyer, White, Rorrett & Black, 
of London). 

The Council of The Law Society have accordingly given a 
Class Certificate and awarded the following prizes :— 


To Mr. Rebenwurzel—The Clement’s Inn Prize, value 
about £34. 
To Mr. D. H. M. Davies—The Daniel Reardon Prize, 


value about £17. 

The Council have given Class Certificates to the candidates 
in the Second and Third Classes. 

One hundred and five candidates gave notice for examination. 








Societies. 


General Council of the Bar. 


The Annual General Meeting of the Bar was held in the 
Inner Temple Hall on the 18th January. 

The ATTORNEY-GENERAL (Sir Donald Somervell, K.C., 
M.P.), who presided, opened his address by a regretful 


reference to the death of Mr. T. M. O’Callaghan, a member of 


the Council for some five years, and of Mr. H. C. A. Bingley. 
who had been secretary of the Council from 1896 to 1917. 
War conditions had, he said, greatly changed the Temple and 
those who were seen there and in the courts. Many barristers 
were on active service, others had left their practices to work 
for the Government, and many of these were making a 
considerable financial sacrifice. On the outbreak of war the 
Council had sought for the best possible scheme of conserving the 
practices of these barristers. They had formulated the present 
scheme in collaboration with The Law Society and had settled a 
form of letter to be sent to professional clients. Sir Donald 
appealed confidently to members who were still practising at the 
Bar and to solicitors to do their utmost to work the scheme, the 
success of which depended on their sympathy and co-opera- 
tion. Both branches of the profession would be anxious to 
assure those who were serving that everything would be done 
to conserve their practices, so that when they returned they 
could pick up the threads of their professional life and not 
feel they had been forgotten because they had served their 
country. 

The Attorney-General congratulated Mr. Justice Cassels 
on his appointment to the High Court Bench. The Council 
missed him but wished him good health and long life as a 
judge. The long-standing question whether the Middlesex 
sessions were open or closed had been settled, and Sir Donald 
thanked those concerned for accepting the view that they 
were open sessions—the view which had always been held by 
the Bar Council. He also hoped that members of the Bar 
would approve of the Council’s decision to save expense and 
paper by not circulating the Annual Report but merely 
exhibiting it in the libraries and common rooms and issuing 
it on application. As in the last war, the Council felt that 
the ordinary contested elections were undesirable in war- 
time, because many barristers were away and conditions were 
quite different. He therefore suggested that the membership 
of the Council should remain as it was and that any casual 
vacancy should be filled in the ordinary way. In conclusion, 
speaking for the profession, he thanked the members of the 
Council for the work which they did for the Bar. 

Sir HERBERT CUNLIFFE, K.C., Chairman of the Council, 
said in moving the adoption of the annual statement that 
although the statement itself was smaller, for reasons of 
economy, the Council had actually worked as hard as usual 
during the year and since the outbreak of war considerably 
harder. The general opinion of the Bar seemed to be that 
the scheme for protecting the practices for serving members 
was better than that of the last war. The criticism had been 
expressed that the protection ought to be limited to 
combatants ; but the Council had concluded that many 
barristers in non-combatant war services were just as 
effectively prevented from attending to their practices as if 
they were in the fighting forces, and provision ought to be 
made for them. The Council recognised that the scheme 
might work unfairly in particular cases, and would always be 
willing to advise. 

The meeting passed the usual votes of thanks to the 
auditors and scrutineers and to the Attorney-General for 
presiding. 





War Legislation. 


(Supplementary List. in alphabetical order, to those published. 
week by week, in THE SOLicirors’ JOURNAL. from the 
16th September, 1939, to the 20th January. 1910. inclusive.) 


ROYAL ASSENT. 


The following Bill received the Royal 
23rd January : 


Assent on the 


National Loans. 





Progress of Bills. 
House of Lords. 


Czecho-Slovakia (Financial Claims and Refugees) Bill | H.C. |. 
Read First Time. (24th January. 


House of Commons. 


Agriculture (Miscellaneous War Provisions) Bill | H.C. |. 
Read First Time. {24th January. 
Gas and Steam Vehicles (Excise Duties) Bill [H.C. ]. 
Read Second Time. {17th January. 
India and Burma (Miscellaneous Amendments) Bill [H.L. |. 
Read Third Time. [24th January. 
Industrial Assurance and Friendly Societies (Kmergency 
Protection from Forfeiture) Bill [H.C.}. 
Read First Time. 
Old Age and Widows’ Pensions Bill | H.C.]. 
Read First Time. 


[24th January. 


(24th January. 


Statutory Rules and Orders. 
No. 51. Animal. Diseases of Animals. The Regulation 
of Movement of Swine (Amendment) Order, 
dated January L1. 


No. 50 Chartered and other Bodies. The General Medical 
Council (Temporary Provisions) Order in Council. 
dated January 16. 

No. 35. Customs. The Import of Goods (Prohibition) 
(No. 2) Order, dated January 12. 

No. 58. Customs. The Import of Goods (Prohibition) 


(Live Animals) Order, dated January 13. 

Emergency Powers (Defence). The 
(Licensing of Producers) (Northern 
Order, dated January 16. 


Bacon 
Ireland) 


No. 62. 


No. 75. Emergency Powers (Defence). Order, dated 
January 18, amending the Bacon (Prices) Order, 
1940. 

No. 59. Emergency Powers (Defence). The Imported 


Cattle (Marking) Order, dated January 15. 


No. 70. Kmergency Powers (Defence). Order, dated 
January 18, 1940, amending the Feeding Stuffs 
(Provisional Control) Order, 1239. 

No, 67. Kmergency Powers (Defence). | The Control of 


Flax Seed (No. 1) Order, dated January 17, 
Emergency Powers (Defence). Food. Directions, 

dated January 17, 1940, under the Rationing 

Order, 1939. 

Kmergency Powers (Defence). The Lighting 

(Restrictions) Order, dated January 19. : 
Kmergency Powers (Defence). The Livestock 

(Sales), and (Northern Ireland) Orders, dated 

January 13. 

Kmergency Powers (Defence). The Meat 
(Maximum Retail Prices), and (Northern 
Ireland), Orders, dated January 12 and 13. 

Emergency Powers (Defence). The Meat 
(Preseribed Wholesale Prices), and (Northern 
Ireland), Orders, dated January 15. 
imergency Powers (Defence). he Petroleum 

(No. 1) Order, dated January , 
Kmergency Powers (Defence). The Railway 

Wagons (Notification of Particulars and Plating) 

Order, dated December 23. 

Gas Fund (Contribution) Order, dated January Lo. 

National Debt. The Conversion Loan (Exchange 
or Repayment) Rules, dated January 17. 

Road Haulage (Applications) Regulations, dated 
January 9. 

Road Haulage (Operation of Part LL of 1938 Act) 
Order, dated January 9. 

Read Traffic and Vehicles. ‘he Motor Vehicles 
(Authorisation of Special Types) Order, dated 
January 3. ‘ 

Telegraphs. ‘The Telephone Amendment (No. 1) 
Regulations, dated January 10. 


No. 6%. 


No. 74. 


Nos. 40 & 47. 
Nos. 37 & 46. 
Nos. 42 & 45. 


No. dd. 


, 
15 
No. ILL. 
No. 56. 
No. 49. 
No. 52. 
No. 53. 


No. 57. 


No. 26. 
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Non-Parliamentary Publications. 
STATIONERY OFFICE. 

List of Kmergency Acts and Statutory Rules and Orders, 
revised to November 14, 1939. Supplement 7, January 17th, 
19140. 

Copies of the above Act, Bills, S.R. & O.’s, ete.. can be 
obtained through The Solicitors’ Law Stationery Society, Ltd.. 

22, Chancery Lane, London, W.C.2, and Branches. 








Legal Notes and News. 


Honours and Appointments. 

Mr. Justice O’ByRNE has been appointed a Judge of the 
Kire Supreme Court, filling the vacancy caused by the recent 
retirement of Mr. Justice Johnston. Mr. Justice O’ Byrne 
has been a High Court Judge for a number of years. 

Mr. B. J. Fox, K.C.. has been appointed chairman of the 
new Prices Regulation Committee for Northern [reland. 


Notes. 

Mr. Tv. W. Lewis. solicitor, of Merthyr Tydfil and Porth, 
was elected president at the annual meeting of the Incorporated 
Law Society of Merthyr Tydfil and Aberdare, and Mr. John 
Evans, solicitor, of Bargoed, and clerk to the Gellygaer 
Council, vice-president. Mr. Lewis was admitted a solicitor 
in 1901, and Mr. Evans was admitted in 1905. 

The next quarterly meeting of The Lawyers’ Prayer Union 
is to be held on Monday, 5th February, in the Council Chamber 
of The Law Society, at 6.15 p.m., preceded by half an hour 
for tea. An address will be given by Mr. C. Fairclough. 
who has been a missionary in China for forty years. He has 
had thrilling experiences in connection with the Sino-Japanese 
War. All members of the legal profession, articled clerks 
and bar students are welcomed to this meeting. 

The annual statistical report relating to new companies 
registered in England during the year ended 31st December, 
1939, has just been issued by Messrs. Jordan & Sons, Ltd.. 
Company Registration Agents, of 116, Chancery Lane. 
London, W.C.2. The number of new companies registered 
in 1939 was 10,577, compared with the 1938 total of 12,611. 
a reduction of 16 per cent. The total nominal capital 
(£49.800,488) was less than the 1938 total by £19.939.563, 
a reduction of 38 per cent. 


Wills and Bequests. 


Mr. Hlerbert’ Bedford, solicitor, of Sheffield. 
with net personalty £54,857. 

Mr. Frederick John Colson, solicitor, of Berkhamsted 
and Lincoln’s Inn Fields, left £12.459, with net personalty 
£6,706. 

Mr. William George Katon-Evans, solicitor, of St. Thomas, 
Pembroke, left £15,000, with net personalty £2,760. 


left) £57,724. 








Court Papers. 
Supreme Court of Judicature. 


REGISTRARS IN ATTENDANCE ON 
APPEAL Court. Mr. JusTICE 
No. 1. FARWELL, 
Mr. Mr. 
Andrews Blaker 
Jones More 
Ritchie feader 
Blaker Andrews 
More Jones 
Reader Ritchie 
A. Grovur Bb. 
Mr. Justice Mr. Justice 
CROSSMAN. Morton. 


{OTA OF 
EMERGENCY 
Rova. 

Mr. 
feader 
Andrews 
Jones 
Litchice 
Blaker 
More 
Grour 
Mr. Justice Mr. Justice 
BENNETT. SIMONDs. 
Witness. Non- Witness, Non- 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
itchic More 
Blaker Reader 
More Andrews 
Reader Jones 
Andrews Litchie 


Jones Blaker 


Jones 
Ritchie 
Blaker 
More 
teader 
Andrews 


teader 
Andrews 
Jones 

2itchie 
Blaker 
More 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 8th February, 1940. 
Middle 
Price 
24 Jan. 
1940. 





t Approxi- 
mate Yield 
with 
redemption 


Flat 
Interest 
Yield. 


Div. 
Months. 


d. £8. d. 


3.07 «6 


ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after ; FA 108 
Consols 23% .. oz is .. JAJO 74 
War Loan 3$% 1952 or after .. .. JSD, 984 
Funding 4% Loan 1960-90 MN 1114 
Funding 3% Loan 1959-69 : AO 98 
Funding 2?% Loan 1952-57 .. 3 JD 963 
Funding 24% Loan 1956-61 .. . AO 90} 
Victory 4% Loan Av. life 21 years .. MS 1104 
Conversion 5% Loan 1944-64 ‘ MN 1113 
Conversion 34% Loan 1961 or after AO 994 
Conversion 3% Loan 1948-53 ‘ MS L101 4xd 
Conversion 24% Loan 1944 49 ss AO 99} 
National Defence Loan 3% 1954-58 JS 993 
Local Loans 3% Stock 1912 or after JAJO 86} 
Bank Stock... és i is AO 339 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. os JJ 8h 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after oa - JJ 864 
India 44% 1950-55 MN) 109 
India 34% 1931 or after . JAJO 904 
India 3% 1948 or after .. JAJO 773 
Sudan 45% 1939-73 Av. life 27 years FA 108 
Sudan 4% 1974 Red. in part after 1950 MN 104 
Tanganyika 4% Guaranteed 1951-71 FA 104 
L.P.T.B. 44% * T.F.A.” Stock 1942-72 JJ. 103 
Lon. Elec. T. F. Corpn, 2$% 1950-55 FA} 91 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 1005 
Australia (Commonw’th) 3% 1955-58 AO 883 
*Canada 4% 1953-58 : w= 
Natal 3% 1929-49... es JJ 97 
New South Wales 34% 1930-50 i JS 964 
New Zealand 3% 1945 si .- AO 96} 
Nigeria 4% 1963 sia = iis AO 1034 
Queensland 33% 1950-70... —P JJ 88 
*South Africa 34% 1953-73 .. JID 101 
Victoria 34% 1929-49 a“ .-. AO 96) 
CORPORATION STOCKS 
Birmingham 3°% 1947 or after es JJ 82 
Croydon 3°) 1940-60 i _- we 
*Essex County 34% 1952-72 a 
Leeds 3%, 1927 or after in be JJi 79 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase .. JAJO 93 
London County 24%' Consolidated 

Stock after 1920 at option of Corp. MJSD = 71 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 
*London County 34% Consolidated 

Stock 1954-59 oe Be oa FA 
Manchester 3% 1941 or after Re FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “A” 

1963-2003... ae a - AO 

Do. do. 3° ° B” 1934-2003 ae MS 

Do. do. 3% * E*’ 1953-73 — JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 45% 1950-70 MN 
Nottingham 3°% !rredeemable MN 
Sheffield Corp. 34% 1968... es JJ 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 44% Debenture 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge .. d 
Gt. Western Rly. 5% Cons. Guaranteed Mz 
Gt. Western Rly. 5% Preference 
Southern Rly. 4% Debenture “ 
Southern Rly. 4% Red. Deb. 1962-67 
Southern Rly. 5% Guaranteed 
Southern Rly. 5% Preference 
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* Not availalle to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 








